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HINTS FOR COUNTY ATTORNEYS 


By A. K. STAVELY 
Judge of the Thirty-fifth Judicial District 


First of all, this morning, I want to suggest an idea for your consideration 
which may seem somewhat strange to a group of county attorneys. It is this: 
That perhaps the office of county attorney may be only an experiment, one of 
the many steps by which through trial and error, the art of government has 
progressed. The point may seem too much labored, but first, let us review a 
little legal history. Not being too conversant with that subject, I am reluctant 
to make the attempt. But perhaps if we keep in mind Jeremy Bentham’s defi- 
nition of jurisprudence as the art of being methodically ignorant of what every- 
one knows, a lack of exact knowledge may not seem too serious an obstacle. 

Since legal history began long before the invention of writing, the origins 
of many legal principles are shrouded in uncertainty. It does seem certain, 
however, that in the ancient legal systems, society accepted much less than the 
full measure of responsibility for human conduct and the maintenance of 
order. There were laws of the clan, the tribe and the nation which prescribed 
standards of conduct, and there were courts which applied these standards to 
specific acts, but there public responsibility ended. With the possible excep- 
tions of treason, impiety and witchcraft, there were no public offenses, that is, 
crimes against the group. What we now call crimes were thought of as merely 
wrongs against the individual who suffered from them, or against his kin if 
he did not survive. It has been suggested that in the matter of exemplary 
damages, we have a vestigial remnant of this archaic theory. In certain cases 
such damages may be recovered today, but when so allowed they are to be 
regarded more as a punishment of the offender than as compensation to the 
injured person. They are never granted because of any spécial merit in the 
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plaintiff, but rather as a penalty to deter the defendant and others from a 
repetition of the wrong. When so allowed, the public has no interest in the 
penalty; it belongs exclusively to the plaintiff. 


When an act had been done which the law of that day condemned as 
wrongful, the right of action therefor was the exclusive possession and 
prerogative of the injured party. The community was wholly indifferent to 
the asserting or enforcing of the right, and if the malefactor was to be brought 
to justice, the injured party must do so for himself, or it would not be done. 
Once the action of the courts had been invoked by him, these courts proceeded 
to hear and determine the case and to assess the penalty; but neither the court 
nor the community had any interest in the penalty. No machinery was pro- 
vided for the enforcement of the judgment; that rested as a matter exclusively 
between the litigants,.and the successful party was required to execute the 
judgment without the benefit of any official assistance whatever. 


The public irresponsibility for results is further reflected in the actual 
trials of the earliest period. So exclusively were such wrongs deemed to be 
purely a matter between the contending parties that each litigant was required 
to conduct his action or defense in his own person and without assistance. 
Naturally this resulted in a great advantage to the habitual offender, who, by 
reason of past experience, had learned something of the art of trial practice. 
Another factor was the increasing complexity of the law, and particularly of 
the procedural law; for society did not have to advance far to discover the 
need of safeguards in order that justice be done. Furthermore, it must have 
been observed from time to time that justice sometimes failed because the 
litigants were not equally gifted in the art of persuading the jury. Let me 
remind you here that trial by jury was not the exclusive invention of the 
common law. That mode of trial was familiar among the Greeks for possibly 
eight hundred years before the Christian era began. At any rate, in the interest 
of justice, litigants were finally permitted to have the benefit of assistance in 
the conduct of their litigation. At first this aid was limited to advice out of 
court and to the preparation for the client of the speech he was to deliver to 
the jury. It was to this stage of affairs that Plutarch referred when he charged 
that Demosthenes had once prepared the speeches on both sides of the same 
case; but it may be doubted whether that great advocate was the only one 
so guilty. 

Fictions have been abolished in Kansas; nevertheless in the past they have 
served as useful instruments in the extension of the law and its effectiveness. 
It was by a fiction that the lawyer was first permitted to represent his client 
in the trial of the case; the fiction that the client was sick or for some reason 
could not be present in person at the trial. If the presence of the client was 
indispensable, or if no other suitable excuse could be feigned, the lawyer was 
later permitted to try the case, but only if he had himself substituted for the 
client as an actual party to the action. What a fine way to prevent the main- 
tenance of uhmeritorious litigation! There is a not inconsiderable element of 
the population today which fancies that the world would be a better place to 
live in if there were no lawyers. With relish they quote the statement made 
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by Peter the Great when he visited the courts in London, to the effect that 
there were only two lawyers in Russia and that he expected to hang one of 
them as soon as he returned home; or the query of Carl Sandburg as to why 
a hearse-horse snickers when he hauls a lawyer to his last resting place. 
To all such, the answer is that the representation of a client by that special 
agent whom we call his attorney arose quite naturally out of necessity and 
that it marks a substantial gain in the effort to achieve a fairer contest and 
a juster result. 


The establishment of the relationship of attorney and client was a step 
forward, but it made no change in the attitude of society toward wrongs 
inflicted on the individual. The fact is that the concept of society as an 
abstract entity representing the whole community, and as such possessed of 
rights and subject to corresponding duties, was too subtle to be grasped by 
most of the thinkers of that day, and especially so of that group of practical 
men who held political power. Wrongs continued to remain solely the per- 
sonal problem of the injured party; the public acknowledged no responsibility 
therefor. This is not to say that the sense of justice was blunted or that the 
weakness of the system was never recognized. There is a scene in the Odyssey 
which may indicate the contrary. Homer represents the venerable Mentor as 
chiding the Council of Ithaca for refusing to accept any responsibility or to 
lend any aid although convinced of the wrongs imposed on Telemachus by 
the suitors of Penelope. It was not the evil, but how to remedy it, which 
proved baffling to the ancient world. 


The answer finally provided was one which probably would not have 
been possible in democratic Greece. It was the theory of the sovereign as 
the representative of the community, the king possessed of the patria potestas 
as father of his people, and hence bound to promote their welfare and to 
preserve the peace as his peace. When and where this doctrine had its origin 
is a matter of dispute among the wise men.. Some contend that the idea was 
not introduced until the Frankish Empire around the eighth and ninth centuries 
A.D. A much earlier origin is suggested by those words, denounced by 
Chancellor Kent as ‘‘a slavish political maxim,” with which the Institutes 
of Justinian begin: “Whatever pleases the Prince has the force of law.” And 
even as early as the Twelve Tables, a limited number of offenses were rec- 
ognized as crimes against the public, and as such were prosecuted by the 
Consuls as representatives of the Republic. 


The important thing is not the date when, but the fact that, men at last 
saw in the head of the state the visible representation of that abstract idea of 
society which they could not put into words and for the working of which 
they could not formulate any satisfactory theory. In one form or other this 
doctrine has prevailed ever since. So in England the offender was not only 
charged with certain criminal acts but it was also alleged that he did so against , 
“The peace of our Lord, the King, his crown and dignity”; or as we now have 
it since monarchy has gone out of style, “Against the peace and dignity of 
the State of Kansas.” 


Under the Roman law of the Empire, there were no public prosecutors, 
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and for want of information elsewhere, we must skip more than half a 
millennium to the time of the common law. As early as the reign of Edward I, 
there was attached to the royal court an officer known as the king’s attorney. 
Presumably he looked after the king’s legal affairs, but we know little of his 
actual activities. It was not until 1472 that the first letters parent were issued 
creating the first Attorney General and investing him with authority to prose- 
cute offenses in behalf of the crown. But what offenses? The low-minded 
cynically suggest that the king’s efforts at law enforcement were less inspired 
by a real interest in the public welfare than by the desire to replenish the royal 
treasury. If so, that is not the last time that ignoble principles have concealed 
themselves behind the facade of some great principle of law. But perhaps 
the critics were right. We define felony as a crime punishable by death or 
imprisonment, but originally death and imprisonment were only additional 
punishments which might or might not be inflicted. Blackstone tells us that 
the word “felony” is derived from ‘‘fee,” meaning the fief or fued, and the 
word “lon” which signifies price or value. Hence a felony was such a crime 
as was punishable by the loss or forfeiture to the crown of that fief which the 
feudal tenant held of his lord. Hence, too, the king took no cognizance of 
such offenses, possibly including some felonies, where there was no prospect 
of a rich prize. The lesser offenses were not cognizable in the king’s courts, 
misdemeanors being tried in the courts leet and the courts of the hundreds 
and the shires. Even with numerous assistants, the Attorney General could 
not have found time to prosecute all the offenses throughout the realm, so 
to this day in England, as in Kansas, any individual may institute a prosecu- 
tion at his own expense. 


When America was colonized, the colonists brought the common law 
of England with them, including the idea of a chief law officer. Each of the 
colonies established the office of Attorney General for the colony, either by 
their own selection or by appointment of the crown. As the settlements 
extended geographically and increased in population, the difficulties of the 
system became apparent. To the colony of Connecticut belongs the honor of 
having first in the early 18th century provided an adequate system of local 
prosecutors by creating the office of local assistant to the Attorney General. 
The example of Connecticut was soon followed by some of the other northern 
colonies, and in effect it now prevails throughout the entire Union. - 


In some of the states the local prosecutor is the district attorney, having 
jurisdiction coextensive with the judicial district of his residence. Such was 
the system instituted in Kansas by the Territorial Legislature of 1855; but in 
1858 the office of county attorney superceded it. In 1861, when Kansas was 
admitted to statehood, the office of district attorney was re-established and 
continued until the present system was adopted in 1864. There is something 
to be said in behalf of the district attorney system. In theory, having wider 
territorial jurisdiction, a better salary can be paid and hence men of greater 
talents and broader experience can be obtained. It may be well doubted 
whether that idea was in the legislative mind when the law of 1861 was 
adopted. By its terms the district attorney was to receive as compensation 
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the same fees previously paid to the county attorney under the law of 1858; 
that is, for moneys collected for the county, 5% for the first $1000 and 
214% of each additional $1000, and also fees for specific matters, such as 
$20 for trying a murder case and $10 for trying a case of manslaughter or 
other felony. The legislature of 1864 which restored the office of County 
Attorney was not much more generous. County Attorneys were to be paid 
such compensation as might be allowed them by the district judge at each 
term of the district court, and in addition 10% of all moneys collected for 
the county. Whether the allowance to be made by the district judge covered 
services in the lower courts, I do not know; but neither district nor county 
' attorneys were to receive any pay for advice to county officials. In any event, 
it appears that the problem of adequate compensation is not entirely a 
modern one. 


The principal objection to the district attorney system is that it is not 
local self-government on the lowest practical level. Ease of access to the 
prosecuting official is more than a mere matter of convenience; many a 
prosecution has faltered, if not failed, for want of immediate and painstaking 
action. A recent writer has said: “It.is almost an axiom of present day 
civilization that society would revert to anarchy and collapse if the avail- 
ability of public prosecution were to be removed overnight.” He might well 
have said “if the availability of prompt public prosecution were removed.” 


Where the judicial district consists of but one county, the argument of 
distance is not valid against the district attorney system; but elsewhere the 
reverse is true. In the western end of this state, the seven county 32nd judicial 
district is approximately 66 miles one way by 100 the other; and the 34th 
district of five counties, while only about 30 miles wide is around 160 miles 
long. Even in the 35th district, consisting of only two counties, the distance 
between the two county seats is 60 miles. These examples show a real lack 
of easy access to the prosecutor and the impossibility of prompt action by that 
official. And if the item of distance be waived, how could a district attorney 
find time to attend to all the problems propounded to him by a half dozen 
sets of county officials? The district attorney system does not seem well 
adapted to our needs, yet it is not impossible that its adoption will be pro- 
posed, especially as the art and skill of the forum becomes atrophied from 
disuse. Within the last month, an intelligent citizen, in fact, a public official, 
suggested that the Attorney General’s office should prosecute all felonies in 
this state. Needless to say, the position was quickly abandoned when the 
question was raised as to how time could be found to attend to all such cases. 


That. something like two hundred years have elapsed since Connecticut 
first provided for local prosecutors is not conclusive. Two centuries do not 
count for much in the long sweep of history; history which shows an ever- 
teady willingness to experiment with the machinery of government. Nor is 
it safe to assume that the present system will continue simply for want of 
some other method which might be used. It is to another system of prosecu- 
tion, the system of magisterial prosecution, to which I now call your attention. 


Magisterial prosecution means the prosecution of offenses by a judge, 
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through methods which are inquisitorial rather than accusatory. That is the 
method which prevailed throughout much of Roman history and which still 
prevails in most of the countries adopting the civil law. It is worth some 
thought as it may constitute the most serious threat to our present system of 
prosecution. Its operation is well illustrated by proceedings under the French 
criminal code. 


The first step in a criminal case under that law is a secret examination 
held by a judge of instruction, who interrogates the defendant, calls the 
witnesses, decides which of them may testify, and who asks all the questions. 
He may also issue search warrants and compel production of all papers or 
objects having any connection with the defendant. No immunity is granted 
to the witnesses and they are never excused from answering on the ground 
of self incrimination. The purpose of the proceeding is, if possible, to extract 
a confession from the defendant by third degree methods. A record is made 
of all the evidence and the whole matter is passed on to the Court of Accusa- 
tion where a formal charge is prepared and the complete record is sent to 
the Court of Assize for trial. 


In the trial court, the presiding judge reads the accusation and the 
accompanying record to the jury, and explains to them the nature of the case 
and of the offense, reading to the jury the substance of the evidence at the 
first examination, together with that magistrate’s opinion of the guilt and 
character of the accused. The presiding judge then begins his own inquisi- 
torial examination of the defendant, interrogating him as to the most petty 
details of his life, whether they be relevant to the offense on trial or not. 
The evident purpose is to confound the defendant and to compel him to 
confess, as well as to inform the jury of all the evil known or even suspected 
of the defendant so that they may know what sort of a man he is and more 
readily believe him guilty. In all this proceeding, the official prosecutor plays 
only a nominal part, his major effort being the argument to the jury. In other 
words, instead of acting as an impartial arbiter, the judge has assumed the 
function of a prosecutor and becomes a partisan bent on obtaining a conviction. 


Manifestly a system such as this is founded upon absolutism, even though 
the case be conducted in a republic. Tyranny finds the servile and complacent 
judge a much mote efficient tool for the accomplishment of its purposes than 
a local public prosecutor. It was so in England during the reign of the Stuarts, 
where the Star Chamber Court exhibited magisterial prosecution in all its 
rigor. Its evil genius penetrated even the common-law courts and inspired 
the infamous Jeffreys in the Bloody Assizes, resulting in the execution of 320 
persons, and the sale into West Indian slavery of 841 more, one-fifth of whom 
did not survive to reach their destination. It would not hurt if lawyers, and 
others, took time occasionally to review the history of that period. If anyone 
fancies the judge in the role of the prosecutor, let him ponder the trial of 
the Lady Alice Lisle. Twice the jury came in to report a verdict of innocence, 
only to be met with the threat, from the bench, of attaint of treason. Being so 
coerced, they finally found her guilty; and the poor victim of this iniquitous 
travesty paid with her life at the stake. Of all wicked men, the most despic- 
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able is he who prostitutes the means of justice to the accomplishment of his 


evil purposes. 

It is a mistake to think of these things as long gone and far away, and 
to take comfort from the thought that it can’t happen here. The spirit of 
totalitarianism, whether represented by fascism or by communism, is rife in 
the world today. In an address to the American Law institute a few months 
ago, Mr. Justice Jackson stated the Soviet doctrine with reference to the 
courts as follows: 


“The court has been, and still remains as it ought to be according to its nature, 
namely, one of the organs of governmental power — a weapon in the hands of the 
ruling class for the purpose of safeguarding #ts interest.” 


Nor can we forget that not so long ago, a whole system of jurisprudence 
was predicated upon decision according to the thought and will of the 
Fuehrer. Between the two extremes, tyranny of the left and tyranny of the 
right, democracy must follow that narrow and precarious middle way, which 
is yet the hope of the world. 


We want no part of the false doctrines of totalitarianism, nor is there 
any danger that we will ever swallow them — at one gulp. The danger lies 
in the thoughtless acceptance of objectives which, however beneficent in 
themselves, involve harmful implications. In dealing with our problems we 
are, regrettably, neither deep nor far-sighted in our thinking. We perceive 
too keenly the necessities of the immediate present to ponder well the meaning 
of current trends or their ultimate consequences. The result is that ways and 
means which ought to be avoided, or at least accepted with the greatest 
caution, are hallowed by expediency. 


Can it be that the walls have already been breached? Today we have 
administrative boards and commissions which, even on their own initiative, 
investigate, institute proceedings, and then sit in judgment upon their own 
handiwork. That is magisterial prosecution on the civil side; and due process 
does not seem to forbid it. It hasn’t so happened as yet upon the criminal 
side; but perhaps it might not take more than some emergency, plus an 
interpretive decision or two not now foreseen, to raise a clamor for the 
magisterial prosecution of at least some public offenses. Perhaps by the 
trend of the times we are being unconsciously prepared and conditioned 
for such a change. 


The founding fathers were anxious about the welfare of the individual, 
and so looked upon government as the servant of the people and not their 
master. Accordingly they sought to restrain the power of government by the 
imposition of constitutional limitations designed to protect the individual 
against the arbitrary exercise of official authority. It was the lawyer who was 
largely instrumental in so moulding public opinion. The benefits resulting 
from this viewpoint have been so long enjoyed that they have become 
commonplace, so familiar that they have sunk from public consciousness. 
This is a new day. The leadership of the legal profession no longer exists; 
the modern hero is the economist, the social philosopher, whose solicitude 
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is for the group and not the individual. The consequences are to be seen 
in the increasing interference with the freedom of action of the individual, 
and the vast expansion of governmental functions and agencies, the ultimate 
extent of which no man can foresee. Economic welfare is no less important 
than civil liberty; we ought to have both, perhaps we can have both; but in 
gtasping for the one, let us take care lest we lose the other. Let us not 
deceive ourselves; human nature has not changed radically since the dawn 
of history; and government is not always beneficent. 


In the midst of all this, however, there is a hopeful sign; one which 
indicates an optimistic answer to the question above propounded. It is the 
increasing effort of our courts of last resort to safeguard the rights of the 
individual in criminal matters. Witness the recent flood of decisions by our 
own Supreme Court upon petitions filed by prisoners in our state peniten- 
tiary for writs of habeas corpus. For the most part these petitions present a 
dreary sameness of pattern; of stale claims, unsupported assertions and crude 
falsehoods. It is not often that any question of real merit is presented, for 
which reason the opinions are lacking in interest. Uninteresting as they 
may be, I never cease to marvel at the patient courtesy, the laborious diligence 
and the careful deliberation which our Supreme Court devotes to their con- 
sideration. I shall never cease to feel glad and proud that even the unworthy 
can command the attention of our highest tribunal. At least some of the 
fundamental rights have not lost their hold upon the hearts of Kansans. 


It is time now to suggest an answer to that query with which we began: 
“Is the office of the local public prosecutor still an experiment?” For answer, 
I should say “Yes,” but I would add that it is an experiment which has 
worked reasonably well, although not always so satisfactorily as to be safe 
from criticism. What is yet needed is a constant and consistent effort upon 
the part of those who fill that office to make it function even better. With 
that garrulity which is the besetting sin of the elderly, and some not so old, 
we have roamed this morning far through time and space and the thoughts of 
men, until now, at long last, we have come to our subject, “Hints for County 
Attorneys”; suggestions of ways and means for the accomplishment of that 
better functioning essential if the local prosecutor is to remain a vital part 
of our system of government. 


Long enough ago, the broad general outlines which must govern the 
official conduct of the County Attorney were marked out in State v. Trinkle, 
70 Kan. 396: 


“In the conduct of his office, the county attorney needs acknowledge no master but 
the law. He may close his ears to every kind of constraining clamor so long as he 
pursues no policy except that which duty prescribes. He must be accorded a reason- 
able discretion in directing the business of his office, and some scope must be con- 
ceded him in the exercise of his best judgment in respect to many matters committed 
to his charge, including even the commencement and dismissal of cases; but this 
discretion must always obey the promptings of probity and the unfeigned desire to 
accomplish the legislative will. His judgment must be candid, honest and sincere 
and his conduct must be undissemblingly consonant with the obligation of his oath. 
The distinguishing characteristic of every official act must be genuine good faith.” 
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The foregoing statement in itself comes within the definition of a hint, 
for to hint, says Webster, is to bring to mind by slight mention or remote 
allusion. It is for each of us to think out for himself its implications. There 
is no mystic touchstone which will insure success for the county attorney. 
There are no secrets, no mysteries; there are only imperatives so obvious that 
they are known to everyone. Let me recall to your minds just a few of them: 


1. Be fair. The public which you represent includes the accused as well 
as the accuser. Cultivate the Christian graces of patience and courtesy, and 
exercise them in your every contact. Your attitude and actions will have 
far-reaching consequences. And have no respect of persons. The maxim of 
the civil law was, ‘‘Justice knows neither father nor mother; it looks at truth 
alone.” Play no favorites or your indiscretion will return to plague you. Make 
friends with your sheriff and invite his cooperation; it takes the team, pulling 
together, to get results. 


2. Be faithful. There can be no lasting success without sincerity, con- 
sistency and loyalty. In electing you, your constituents have reposed confidence 
in you. Be worthy of that trust, so that they, and your judge, may feel that 
they can rely upon you. | 

3. Be courageous. Stubborn obstinacy, or mere contentiousness over 
trifles, is not courage. Courage involves principle. It means constancy with 
respect to what is just and right; it means standing steadfast when it would 
be easier to falter. And remember that your cause is not yours alone, but is 
that of all good citizens; and that all their weight, power and authority 
stand ready to back you up. 


4, Be diligent. Never dump your case in the court’s lap with the vague 
hope that somehow his honor will manage to come up with the right answer. 
Since rules of law are mere abstractions until their operation is invoked by 
certain facts, act promptly to get your facts; get all of them and get them 
while they can be got. Then formulate an adequate and consistent theory 
of your case, founded upon the facts and ample authority. And take pains to 
know the other side of the case as well as your own. The epilogue to the code 
of Hammurabi invites any oppressed man who has a cause to read the code 
for his enlightenment, and adds “And may he understand his case.” “May he 
understand his case” — that is the fervent secret prayer of your judge every 
time you come into court. 


5. Be clear. One of the really fine trial judges of Kansas a generation 
ago, once said to me that the greatest gift a lawyer could have was the gift 
of clarity. Back in the 12th century, Walter de Barry shocked the intelligentsia 
of his day by abandoning Latin to write in the tongue of the common people. 
In defense, he said “It is better to be dumb than not to be understood.” Words 
are the tools of the lawyer and we ought to exercise more care in their use. 
Atrange and present your ideas in accordance with some orderly and under- 
standable system. In an opinion, Justice R. A. Burch once said: “When the 
faculty of orderly and logical sequence was given to mankind, it seems there 
was not enough to fully equip all the lawyers, not even all of those who are 
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on the bench.” Your judge may be one of this slighted minority, and unless 
you are crystal clear, he may not get your point. 

6. Be sensible. In a recent case, Justice Jackson said that power is a heady 
thing and that not all men are fit to be entrusted with it. Cultivate and use 
good common horse-sense; and remember that all too often it can be said: 


“But man, — man, dressed in a little brief authority, 
Plays such fantastic tricks before high heaven as make the angels weep.” 


May there be no cause for mourning on your account, among the cherubim 
and seraphim. 

Be fair, be faithful, be courageous, be diligent, be clear, be sensible; and 
many others for which no time is available. Such as they are, the above are 
presented for your sober reflection and your grave consideration. If they be 
matters which are honest and of good report, if they have any virtue or praise, 
think on these things. 

The position of county attorney is not one to be taken lightly, nor should 
it ever be sought solely for the slight pecuniary advantage it may bring. It is 
a position of difficulty. It involves wearisome and exacting toil. It is beset by 
disappointment and discouragement, and is hampered by the chill winds of 
public indifference and lassitude. It is not without its temptations. It meets 
face to face the hatreds, the animosities and passions of unrestrained human 
nature in all their ugliness. And it halts the lawless with the challenge, “Thus 
far shalt thou come and no farther.” It is a post of danger, and therefore the 
post of honor. It is an office of trust and confidence, and therefore one of 
dignity and responsibility. And it is an open door to the noblest of oppor- 


tunities. In your care and keeping rest the peace, the security and well-being - 


of your fellow citizens. Gentlemen, I salute you! And in closing, I wish you 
God-speed and “good hunting.” 


Attend the 
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ESTATE AND GIFT TAX ASPECT OF . 
INTRA-FAMILY ANNUITIES 


By RoBert A. McCLuRE 
Of the Topeka, Kansas, Bar 


The transfer of property from one person to another in return for- a 
ptomise to make stipulated periodic payments is an annuity transaction.’ As 
in all transfers of property today, the transfer of property in return for a 
promise to make annual payments involves tax consequences. It is the pur- 
pose of this article to investigate and determine the Estate and Gift tax lia- 
bility that is involved in such a transaction. 


For the purpose of illustration and discussion the following example will 
best serve to demonstrate the tax problems arising from the intra-family annu- 
ity transaction. 


John Williams, age 64 transfers to his three sons six hundred shares of United 
Carbon Capital Stock, two hundred shares to each son. The total value of the stock 
need is $200,000 and in return for the transfer of such stock the sons agree 
to pay their father the total sum of $7,500 annually for the rest of his life. 


Girt Tax ASPECT 


One of the reasons for the enactment of the gift tax was to prevent the 
avoidance of the estate tax by inter vivos transfers.? The necessary elements of 
a gift inter vivos are: (1) an intention to make a gift; (2) a delivery of the 
subject matter; and (3) acceptance by the donee.* 


The first element involves the elusive factor of “donative intent.” The 
common law requirement of “donative intent” has lost its force,* to some 
extent, when property is transferred for a consideration. Section 1002 of the 
Internal Revenue Code provides: : 


“Where property is transferred for less than an adequate and full consideration in 
money or moneys worth, then the amount by which the value of the property 
exceeded the value of the consideration shall, for the purpose of the tax imposed 
by this chapter, be deemed a gift, and shall be included in computing the amount 
of gifts made during the calendar year.” 


The regulations interpret this section as including sales, exchanges, and other 
dispositions of property for a consideration in money or moneys worth to the 
extent that the value of the property transferred by the donor exceeds the 
valuation of the consideration given therefor. However, the sale or exchange 
of property made in the ordinary course of business (free from donative intent 
and at arm’s length) will be considered as made for adequate and full con- 
sideration.® 

1 Federal Income, Gift, and Estate Taxation, Rabkin and Johnson, p. 3802. 

An annuity has also been defined as “a stated sum payable periodically at stated times 
during life, or (over) a specified number of years under an sar pT to make the payments 
in consideration of a gross sum, paid for su ohn.” Sol. Op. 160, 111-2 CB 60. 

Paul Federal Restate and Gift Taxation, 1942 # 16.02. 


a Waban 524 US. 303; Merrill Fahs, 324 U.S. 308 
ons 108 Sec. 868. °° . 
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In the transfer of securities under consideration the important questions 
to determine are: (1) whether there has been a transfer for less than ade- 
quate and full consideration in money or moneys worth; and (2) whether 
there is an absence of arms length dealing. and donative intent. In determin- 
ing whether there is an inadequacy of consideration the value of the securities 
transferred and the value of the promises to make the annual annuity pay- 
ments must be ascertained. 


If property is made the subject of the transfer then the value of such 
property at the time of the transfer shall be used to determine the amount of 
the gift. In other words, the securities being worth $200,000 at the time of 
the transfer, this amount will be the figure from which the value of the prom- 
ises to pay the annuities must be deducted in order to determine the adequacy 
or inadequacy of the consideration. The courts in finding a consideration that 
is reducible to moneys worth in the promise to make the annual annuity pay- 
ments for the purpose of valuing the gift, do not apparently find it as difficult 
as do the courts when they are trying to value the promise to pay, for income 
tax purposes.’ In Estate of Sarah Bergman* the court computed the valuation 
of annuity payments, which were made by a sister in return for the transfer 
of property from another sister, on the basis of the cost of the purchase of a 
similar annuity. In other words the court computed the cost of an annuity 
that would yield the same payments to the transferor and said that this cost 
was the value of the promise of the sister. The court determined that the 
amount of the gift was the value of the promise subtracted from the value of 
the property transferred. Similarly, in the Estate of Koert Bartman,® the prom- 
ise on the part of the transferor’s sons to make an annual payment of $3,000, 
which was given in return for the transfer of property on the part of the 
father, was valued by figuring the cost of an annuity yielding the same pay- 
ments. The Bergan approach was cited with approval. In the Bartman case 
property worth $96,000 was transferred to three sons in return for their prom- 
ise to pay an annual annuity of $3,000. By use of the tables set out in the 
regulations,”® the court valued the promise at $9,606, which value, they then 
subtracted from $96,000, arriving at a gift of $86,394. The father was 82 
years old at the time of the transfer. Computing the value of the promise to 
pay $7,500, in the present transfer, the transferor being 64 years old, the 
resultant figure is $61,510. 


A transfer may come under Section 1002, as a transfer for less than ade- 
quate and full consideration, and yet, if it is not complete, no gift tax will be 
imposed. In Mable G. Adams v. Comm.,™ the transferor transferred property 
to a bank to hold in trust. The trustees were to pay the transferor an annuity 
of $700 a month ($8,400 a year) for life, with a power to invade the corpus 
to pay such further sums as was in their judgment necessary for the welfare 
of the petitioner during her ‘life. On the death of the petitioner the property 


L.R.C. Sec. 1005. 
Frank C. Deering, #0 BTA 985; Hill v. Maloney, 58 Fed. Supp, 164. 
.C. 545, see note 32 post. 


1073 (1948). 
08 . 86.3, also Table A, Sec. 86.19. 

uted by use of regulations noted in ieee 

($7,500 x 8.14488* equals $61,510) *annuity or present value of $1 due at the end of each 

23 Sang he life of a person 64 years old. 
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was to be distributed to her descendants, three named beneficiaries. The court 
held that the gift tax could not be applied to the transfers which were incom- 
plete in nature and would not be consummated until some later time. The 
court said: ; 
“The gift tax has no application where, as here, the transfers made were so far 
incomplete as to compel the inclusion of the transferred properties in the peti- 
tioner's estate: rights and benefits retained by the petitioner in the trust corpus, 
invasion, bring it within the scope of the estate tax under Helvering v. Hallock 
and accordingly the gift tax, which, in so far as it may, has application exclusive 
of the field of the estate tax, may not be here imposed.” 


The court felt that the possibility that the corpus would be used to pay the 
annuity was not too remote. 


It is felt that this case is easily distinguished from the facts in the assumed 
transfer. In the present transfer the transferor retained no right to surcharge 
the securities for the annuity payments, the securities passed into the posses- 
sion of the transferees immediately and the transferees possess a present right 
to dispose of the securities. In other words, the transfer was complete. 


Determining that there has been an inadequacy of consideration by the 
amount of $138,490 ($200,000-$61,510), unless the transfer comes under the 
exception as having been made at arms length and free from donative intent, 
it would seem clear that it is taxable. The protection of this exception, “bad 
bargains,” usually does not apply to family transactions. A sale between a 
parent and a child, where there is a substantial discrepancy between the price 
paid and the value of the property transferred, has been held to constitute a 
gift in the amount of the difference."* The Bergan and Bartman cases, supta, 
held where there was a family relationship present between the transferor and 
the transferee, that the difference between the value of the property trans- 
ferred and the value of the annuity payments was clearly a gift under Section 
1002. Unless extenuating circumstances are present, which is not the case in 
the present transfer, it is very difficult to find an arms length transaction free 
from donative intent where the family relationship is present. From this it is 
reasonably certain that the transfer under consideration would not come under 
the exception and therefore, be subject to a gift tax. 


As a general rule, the gift tax is paid at the time of the transfer. If the 
property is subsequently held to be includible in the gross estate of the dece- 
dent on the ground that “in substance” there was a reservation of the life 
income from the property, the amount paid as a gift tax will be credited on 
the estate tax that is due.’* 


EsTATE TAX ASPECT 
The principal question for determination is whether the father, John 
Williams, by contracting for the right to receive the annual amount of $7,500, 
will subject his estate to a tax, measured by the value of the stock at the time 
13 Martha L. Cusnet, BTA Memo . March 1940 CCH Dec. 11,047; May Rogers v. Comm., 31 
14 ERC. Section 613 ta , ics Gir 
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of his death. The applicable code provision regarding such a transfer is Sec- 
tion 811(c)."* Under the provisions of Section 811(c) any transfer made by 
the decedent during his lifetime is includible in his gross estate if it falls into 
any one of the following classifications, namely: 


1, transfers in contemplation of death, or 

2. transfers made with the intention of taking effect in possession and enjoyment 
at or after the death of the decedent, or 

3. transfers made where the decedent retained for his life the possession and 
enjoyment of, or the right to, the income from the property transferred.1¢ 


Similarly, Professor Griswold points out that the annuity transactions fall 
into three main types." First, where the transferor reserves no interest in the 
property, but has a purely contractual right to the payments from the trans- 
feree; second, where the transferor retains a security interest in the property 
to secure the transferee’s contractual obligation to pay; and third, where the 
transferor reserves the income from the property. Mr. Griswold notes that 
there is no estate tax in the first situation while the second and third may be 
of such a nature as to invoke the tax. The first and second situations will be 
discussed in conjunction with liability under “transfers intended to take effect 
in possession and enjoyment at or after death.” 


TRANSFERS MADE IN CONTEMPLATION OF DEATH 


In the absence of additional information, the facts of the assumed trans- 
action are insufficient to warrant the imposition of an estate tax, as a “transfer 
in contemplation of death.” However, because the nature of the assumed 
transfer lends itself to an important element of “contemplation of death” lia- 
bility it should be considered. : 


The purpose of this section is to reach gifts which are a substitute for 
testamentary dispositions and to prevent the avoidance of estate taxes.’* Sev- 
eral recent cases”® have held that a motive to reduce or eliminate estate taxes 
was an important factor to consider in including transferred property in the 
gross estate as a transfer in “contemplation of death.” In the Vanderlip case, 
the court held that where the motive to reduce estate taxes accompanies a gift 
of property, which is substantially the same as a gift in remainder; i.e., where 
the donor reserves the income from the transferred property for life, it is a 
substitute for a bequest and includible in the gross estate. In the Slifka case, 
the inter vivos transfer of an insurance policy, where the transferor retained a 
right to borrow on the policies with the consent of the transferee, his wife, 


15 I.R.C. 811 GROSS ESTATE — The value of the estate of the decedent shall be 
Coton, ned by including the value at the time of his death of all property, real or per- 


(c) To the extent of any interest therein of which the decedent has at any time made a 
transfer, by trust or otherwise, in contemplation of or intended to take effect in possession 
or enjoyment at or after his death, or of which he has at any time made a transfer, y Am 
erwise, under which he has retained for his life or any period which does not in fact 
end before his death (1) the ion or enjoyment of, or the right to, the income from the 
property, or (2) the right, either alone or in conjunction with any person, to designate the 
person who any —y or enj rty or the income therefrom; except in the case 
of a bona fide le for adequate sideration in money or moneys worth. Any 
f a final disposition or distribution 
4 ears prior to his death without such consider- 
he contrary, deemed to have been made in contemplation 
of this subchapter. 
enlals on Federal Tacarion, 1946, Erwin W. Griswold, p. 161 
on axa 4 wold, p. s 
18 Milliken v. US., 283 US. 15 (1981). : ¥ 
19 Estate of Frank ‘A. Vanderlip, 3 T.C. 358, aff'd. 155 F(2) 152; Slifka v. Johnson, 161 F(2) 467. 
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was sufficient to indicate a motive to avoid estate taxes and, therefore, taxable. 
It is doubtful whether the motive to avoid taxes alone will be sufficient to 
invoke the tax, but when it exists along with other indicia of testamentary 
dispositions it will be an important factor in “tipping” the scales in favor of 
the government. 

The assumed transfer under consideration, having the possible attributes 
of a reserved life estate,”® might, under the rationale of these cases, be held 
to have been made in contemplation of death and taxable. 

TRANSFERS MADE WITH THE INTENTION OF TAKING EFFECT IN 

POSSESSION OR ENJOYMENT AT-OR AFTER DEATH OF THE DECEDENT 

Under this provision fall the two divisions of the “Griswold” classifica- 
tions, supra, of annuity transactions. As to the first, where the transferor 
reserves no interest in the property, but has a purely contractual right to the 
payments from the transferees, it has been held that there is no liability under 
811(c). In Hirsch v. U.S." the decedent transferred to his four children securi- 
ties worth $50,000 in return for their promises to pay their mother $2,000 
_ annually for the rest of her life and if the decedent should survive his wife, 
to him for the rest of his life. The court held that there was no tax under 
811(c), basing their opinion on the fact that (1) the transfer was complete 
and absolute, (2) the transferees entered at once into possession of the securi- 
ties, and (3) no restriction was placed upon their sale or disposal, the annuity 
not being a charge on the securities. The fact that the children, at the time of 
the agreement, were in a financial position to pay the annual amount irrespec- 
tive of whether the securities produced sufficient income was also considered 
to be an important element in negativing the application of 811(c). These 
facts preclude the existence of a “reserved interest” which, as a vital charac- 
teristic of an incomplete transfer, is a necessary element for including the 
property in the gross estate. 

The cases that fall within this type are in accord in holding that there is 
no estate tax when: (1) the property or title to the property has been trans- 
ferred completely out of the control of the transferor; (2) the transferee has 
freedom to reconvey the property to a third party; (3) the transferor is unable 
to recall the property that has been transferred.” 

As to the second type of transaction or transfer, where a security interest 
is retained by the transferor, there is a question as to the applicability of 811(c). 
In Lincoln v. U.S.* the decedent transferred property worth $125,339 to her 
three children in return for their promises to pay her $6,000 (6% of the value 
of the transferred property) a year for the rest of her life. The children were 
to pay the taxes and the insurance on the property and to hold it jointly until 
her death. The court held that this was not taxable as a “transfer intended 
to take effect in possession or enjoyment at or after death” saying: 


“the children’s agreement” amounted to no more than an express pledge, a securit 


provision to assure the grantor that the contract would be faithfully executed. . . .” 


Ct as 6 

5 . 508; 35 Fed. (2) 982 (1928). 

L. Johnson v. Comm., a0 BTA 411 Gas), Soouatty Trust and Saving Bank v. Comm., 
‘A ei Fearetta Putman, 3 BTA ; Fleming, 9 BTA 419; Newman, 31 BTA 772. 


‘ ’ ( " 
agreement of the children to hold the property jointly until the death of the mother. 
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Because the contract, if breached, would not cause a reinvestment of the title 
in the donor, the court felt that the security interest did not prohibit the trans- 
fer from being complete. Payment equivalent to 6% of the value of the prop- 
erty transferred was deemed a fair consideration. 


However, complete divestment of title, possession and control in the 
transferor, was no deterrent to the Tax Court in the Estate of Cora Reynolds* 
in finding that there was a “transfer intended to take effect at or after death.” 
In this case the decedent purchased a single premium life insurance policy in 
conjunction with a life annuity contract. The insurance policy was irrevocably 
transferred to a trust for the benefit of others. The taxpayer argued that the 
proceeds of the insurance policy were not includible in the gross estate on 
the ground that all incidents of ownership and control had passed from the 
decedent by the terms of the trust. The court said: 

“Viewed as a whole the effect must be that the decedent made a transfer, or a 

= of transfers intended to take effect in possession and enjoyment at or after 


Similarly, in Barr v. Comm.” the court, when confronted with essentially the 
same facts, found that there was a transfer intended to take effect at or after 
death. In that case the single premium life insurance policy was transferred 
irrevocably to the decedent’s sons, with the right to surrender the policy for 
cash. The court felt that unless differentiated by the assignment of the policies, 
the case was squarely within the rationale of the Helvering v. La Gierse case.” 
The court held that the investment was analogous to a simple annuity with 
principal payable at death, and a transfer, even when irrevocable, taxable 
under 811(c).” 

There is little difference between a transfer of a life insurance policy 
with the right to surrender the policy for cash and the transfer of property 
that was present in Lincoln case, supra. In both cases the transferor completely 
divested himself of the property transferred, possession was immediate in the 
transferees, the transferor reserved a right to receive payments representing a 
fixed percentage of the property transferred and the property transferred would 
not reinvest in the transferor on the breach of the annuity contract. The death 
of the transferor in the Burr case brought about the enjoyment of the property 
transferred to the children because the policies were paid. The death of the 
transferor in the Lincoln case brought about the enjoyment of the property 
transferred because the children then were released from the agreement to 
hold the property jointly. The consideration in the two cases was approxi- 
mately the same and yet the court in the Burr case had no trouble in finding a 
taxable transfer as against the bona fide sale in the Lincoln case. 


If the retained security interest is of such a nature as to reinvest the 
property in the transferor in the event of a breach of the contract, thereby 


25 45 BTA 

26 a56 eg Qn ) 871 (1946); eee a also, Seward’s Estate v. Comm. at Fed. (2) 434. 

27 312 case the decedent had purchased in — lunction with a life enauily 

asattast, a single pr premium life insurance Policy, payable to her daughter on decedent’s death. 

The court hel t the ames policy id not come under section 811(g) as insurance, but 
rather, when considered Sogethor ws th the life annuly contract, under S ction 811(c), as a 

transfer intended to take effect in — and ? rent at or after death. 

28 The court’s opinion was also influe: the fac at th annuity hat the deced represented 
a fixed percentage of the total poe lh on, this. tact indicating tha ent had in 

effect reserved a life estate in the income from the property. See post, p. 1 
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causing the lack of possession and enjoyment int the transferees, then a tax is 
gathered. This was the result reached in Tips v. Bass.” In that case the dece- 
dent transferred securities to her four children in return for their promise to 
pay her $5,000 annually, for the rest of her life. The children transferred the 
securities to a trustee in trust, to secure the annual payments. The Court held 
the transfer taxable because there was a lack of possession and enjoyment of 
the transferred property in the transferees until the mother’s death. The court 
said: 
“Where, however, by an arrangement at the time of the transfer, the property was 
retransferred by the children to a trustee as security for their annuity notes, they 
did not come into possession and enjoyment until their mother’s death, of such 
percentage of it as was required to, nd actually did, produce sufficient income to 
pay the notes, and such percentage should be added to her remaining estate for 
the purpose of computing the estate tax thereon.” 


Where the trust is created subsequent to the transfer of the property as 
an independent act on the part of the transferees and not as a condition pre- 
cedent to the transfer of the property the Board has held that there is no tax.” 


The lack of a retained security interest in the transferred property, the 
complete vesting of title to the securities in the transferee, physical possession 
in the transferees, and a personal obligation on the part of the transferees to 
make the annuity payments being independent of the transferred property 
producing any income, are all elements of the assumed transfer under con- 
sideration. Therefore, under the rationale of the Hirsch case this transfer 
would not be taxable as a “transfer intended to take effect in possession and 
enjoyment at or after death.” A tax could not be gathered under the rationale 
of the Burr case, because the death of the transferor did not in any way add 
to the enjoyment of the transferees of the property. 


TRANSFERS WHERE THE DECEDENT RESERVES THE POSSESSION OR 
ENJOYMENT OF, OR THE RIGHT TO, THE INCOME FROM THE PROPERTY! 


In the transfer in question, can it be said that by contracting to receive 
the amount of $7,500 annually, that the transferor has retained for his life 
the income from the securities? An answer to this must necessarily turn upon 
the construction of “income from the property.” Does the statute apply only 
when the annual payments are actually the income from the property or will 
it be sufficient if the payments are essentially equivalent to the income from 


the property? 
Where the payments are only what the transferred property produces, 
the Tax Court has held that the requirements of the statute are satisfied and 


is 460. 

'. Reeooe v. Comm., 10 BTA 411 (1926); cf. Estate of Cornelia Schwartz, 9 T.C. 229. 
he enactment of the Joint Resolution of 1931, to qualify as a “transfer intended to 
t in possession and enjoyment at or after death” it was necessary for the transferor 
an interest in the property that was transferred, which would “pass to the trans- 

of the eror. The passing of this interest was the “taxable event” 
- A line of cases (Shukret v, Allen, U.S, 545; Reinicke v. Northern Trust, 278 
; and May v. Heiner, 281 U.S. 238) laid down the rule that a transfer, where the 
SEA te evoreey, Wien joe, teve ama Goatrol over the property, was hot taxante, 
ive the property (actua. ca. 
not title) did not occur until a time “at or after the decedent’s Jeath. Onder 
r interest reserving a life estate 
perty an this incredible result the congress 
931, which amended (c). The test then became, not whether 

e transferor had failed to completely divest himself of control or title of the property, 

but rather, whether the decedent possessed a life estate in the income from the property. 
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a tax is levied. In the Estate of Cornelia Schwartz the decedent transferred 
property to her children in return for their promise to pay her annually the 
sum of $7,000. The estimated income from the property was $7,000. The 
transferred property constituted the corpus of a trust, created by the children 
subsequent to the transfer, which provided that the income from the trust, up 
to $7,000, was to be paid to the mother and upon her death the principal was 
to be distributed to the children. For several years the income from the trust 
was insufficient to make the annual payment of $7,000 and no attempt was 
made to make up the difference. The court held that decedent had retained a 
right to the income, from the property transferred, for life. The court was 
influenced by the fact that (1) the income payable to the decedent was precisely 
the “fruit” of the transferred property; (2) the annuity was payable only in 
the event that the property produced sufficient income; and (3) that the 
children received no benefit from the property until their mother’s death. 


A transfer, where the annuity payments were not actually the income 
from the property but essentially equivalent, was considered by the Tax Court 
in the Estate of Sarah Bergan.* In this case the decedent transferred property 
to her sister in return for the sister's promise to pay the transferor’s living 
expenses for the rest of her life. The support payments were essentially 
equivalent to the income produced by the transferred property and the govern- 
ment argued that this was “in substance” a reserved life estate in the income 
from the property. The court rejected this argument on the ground that (1) 
title had vested immediately in the transferee with freedom to dispose of the 
property as she saw fit, (2) there was no trust created, and (3) the transferor 
could not retreive any or all of the property transferred upon a breach of the 
contract by the transferee. 


It would seem to follow that where the decedent has made a transfer 
whereby the transferee is at liberty to make the payments from any source and 
such payments are not dependent upon the property transferred producing the 
necessary amount that is due that it could not be said that the decedent had 
reserved the income from the property merely because the annual payments 
approach the annual fruit of the transferred property. In other words, if the 
transferee has a present right to dissipate or sell the transferred property, and 
does so, how can it be said that future payments are made from the property? 
This reasoning would seem to be supported by the court in Burnet v. W hite- 
house. In this case the decedent in his will provided that a $5,000 annuity 
be paid to his wife. If the income from the property in the estate was insuffi- 
cient to make the payments then the trustees had the power to invade the 
corpus. The court held that the $5,000 was a bequest to the wife, and not 
taxable, rather than income from the estate property. The court said that it 
could not consider the payments to be “income from the property” when the 
payments were to be made irrespective of whether the property produced any 
income. Also in Helvering v. Paradee,® under similar facts the court held that 
payments made by a fiduciary were not to be considered as “income from the 
1 Te 4s, 
283 'U'S. 148. 
290 U.S. 365. 
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property” because the annuity payments were to be made whether the estate 
property produced any income or not. The payments were held not to be a 
distribution of income but the discharge of a legacy. 

However, the fact that the annuity payments represented a fixed percent- 
age of the property transferred has been held to be an important element in 
finding a “reserved life estate” under 811(c). In Estate of Cora Reynolds*® 
the decedent purchased a single premium life insurance policy in conjunction 
with a life annuity contract. The insurance policy was irrevocably transferred 
to a trust for the benefit of others. The court said: 

“B ing with the insurance policy while retaining the right to receive the 

sahil fae Ske, petitioner effectively ‘aie those "ihe Bn succeed to the 

property on her death. . . . Viewed as a whole, the effect must be that the 
decedent made a transfer, or a series of transfers, of her property intended to take 
effect in ion and enjoyment at or after her death under which he retained 
for his life (1) the enjoyment of, or the right to, the income from the property.” 


The reasoning of this decision has been sustained in Burr v. Comm. 
The decedent in that case made an irrevocable transfer of a single premium 
insurance policy, taken out in conjunction with an annuity contract, to his 
three sons. The transfer was complete and absolute carrying with it the right 
to receive the dividends from the policies and the privilege of surrendering 
the policies for cash. The court held that in effect the decedent had retained 
a life estate in terms of the statute — “retaining the enjoyment or the right 
to the income from the property.” 

Another illustration of where the courts have found that the transferor 
has “in substance” reserved a life estate in the income from the property 
transferred is in Estate of Pamelia D. Holland. In that case the decedent 
and her husband entered into a contract with their children, whereby, for the 
consideration of $1 they sold. all the stock in a corporation to the children. 
The contract further provided that the father was to be paid a salary as long 
as he lived and if he should predecease his wife, to her as long as she lived. 
To secure the enforcement of the contract, the stock of the corporation was 
held as security and the vesting of title in the transferees was a condition 
subsequent to the fulfillment of the contract. The court held that the stock 
was includible in the gross estate because the salary provision was in effect the 
retention of the right to the income from the property for life. The court said: 


“, . . the salary was approximately the annual fruit of the pro transferred, 
PP y P peny 


hence without yielding completely to terminology and viewing the transaction in 
its essential reality, the income to be expected from the stock was in effect retained 
by the decedent during her life.” 


However, this transfer occurred before the 1931 Joint Resolution, which was 
_fesponsible for adding this section to the code, and due to the decision of the 
Board in Estate of Edward E. Bradley, holding that the amendment did not 
apply to transfers before that date, the court reconsidered its decision.“ On 
reconsideration the court again held the transfer taxable but did so on the 


note 25. 
note 26; also Seward’s Estate v. Comm., 164 Fed. (2) 4384. 


518 (1943) aff’d sub nom. Helvering v. Proctor, 140 Fed. (2) 87. 
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ground that the retention of the stock as a security interest and the lack of 
title vesting in the transferees immediately, were sufficient to qualify this 
transfer as one “taking effect in possession and enjoyment at or after death.” 
However, where the transferees were designated after 1931, the Board when 
confronted with similar facts held that there was “in substance” a reservation 
of the income from the property transferred.’ In that case the decedent 
owned all the stock in a corporation of which he was the general manager. 
After entering into a contract with the corporation, whereby he was to receive 
a stipulated salary for the rest of his life, he transferred all the stock in the 
corporation to six irrevocable trusts for the benefit of the members of his 
family. It was felt that because the annual salary closely approached the 
income from the stock; i.e., the annual earnings of the corporation, a reserved 
life estate in the stock was, in substance, created. The Tax Court, on reconsid- 
eration? of this case, modified its decision because additional evidence was 
introduced to show that the salary paid to the decedent did not in fact 
approach the annual return of the property transferred but represented a fair 
salary for the services actually rendered. Another factor that was important 
in effecting the modification was that title to the transferred securities vested 
immediately and completely in the transferees and was not held as security 
for the performance of the contract. It is difficult to say which of the two 
factors was the predominant one in the court’s mind in concluding that there 
was no tax and so we are left with the proposition that, in some cases, where 


the income is essentially equivalent to the income from the property transferred 
the courts will try to close this “loophole” by invoking the “reserved life 
estate” provision of 811(c). 


CONCLUSION 


As pointed out under “transfers intended to take effect in possession and 
enjoyment at or after death,” the transfer under consideration is distinguish- 
able from the Burr and Lincoln cases supra, in that the sons have immediate 
possession, (title and physical possession) complete ownership with freedom 
to dispose of the securities, while in the Burr case the transferees received 
actual possession of the proceeds of the insurance policy only on the death of 
the transferor and in the Lincoln case the children had to hold the property 
as joint tenants until the death of the transferor. 


Estate tax liability under the “reserved life estate” part of 811(c) is 
doubtful when the assumed transfer is considered. The cases considered under 
this provision all predicate liability in part on the fact that the annuity pay- 
ments so closely approached the income from the property transferred that 
in effect it was a reservation of the income, from the property transferred, for 
life. However, a companion element of liability, a retained “security” interest 
was present in the Holland case and the factor of “‘at or after death” liability 
was present in the Reynolds and Burr decisions. The “retained security 
interest” and the fact that the transferees would not benefit until the death of 
the transferor were sufficient, in themselves, to invoke the application of 


41 Estate of William Hofford, 4 T.C. 542. 
42 4 T.C. 790. on Se 





es ee i | 


ANNUITIES 407 


811(c), consequently, it is difficult to determine the weight that the “reserved 
life estate” elements had in the formulation of the decisions. 

However, the language of the Whitehouse, Paradee, and Bergan cases, 
supta, seem to squarely indicate that where there is a promise to pay a definite 
amount, where the transfer is complete and absolute, regardless of whether 
the transferred property produces such amount, then, the annuity payments 
cannot be said to come se the property even though they are essentially 
equivalent to the income produced by the property. 

The transfer under consideration possessing no indicia of a “transfer 
intended to take effect at or after death” and coming squarely under the 
rationale of the Bergan and Whitehouse cases, would not appear to be taxable 
under 811(c). 

Finally it should be noted that there is a rule of construction that the 
estate and gift taxes are clearly related in structure and purpose and that 
the statutes are “in pari materia.” The statutes are not entirely mutually 
exclusive.“ However, the Courts will note whether a gift tax was paid and 
this will be evidence of the nature of the transaction.” The rule of treating 
the estate and gift taxes “in pari materia” would seem inherently applicable 
to transfers involving the question of a “transfer intended to take effect in 
possession or enjoyment at or after death.” Either the transfer is treated as 
complete and taxable as a gift or incomplete and taxable in the gross estate. 
It has been pointed out*® that the present transfer is subject to the gift tax. 
In any event, it would seem logical to inquire whether a gift tax had been 


paid on the transfer, and if so, that this would be material in indicating that 
the transfer was not incomplete.*’ 
43 Burnet v. Guggenheim, 288 U.S, 280; and also Sanford’s Estate v. Comm., 303 US. 43. 


44 Evidence fact is shown by the credit provided for a gift tax paid on the estate tax, 
I.R.C. Section S15 (a). 
45 Foley v. Allen, 1 ‘ed. (2) 434; 5 CCA, decided Nov. 12, 1948. 


nte, p. 6 - 
47 In Mabel G. Adams, 44 BTA 1091, the court held that a gift tax was not due when the 
transfer was so incomplete as to subject it to the estate tax. 


Attend the 
ANNUAL STATE BAR MEETING 
MAY 27-28, 1949 
TOPEKA, KANSAS 





408 The JOURNAL 


STATUTES OF KANSAS TO BE COMPILED 


By FRANKLIN CorRICK, Revisor of Statutes 


Published in the official state paper on April 5, 1949, was an act passed 
by the 1949 Kansas legislature (S.B. 329) authorizing and directing the 
compilation and printing of the “General Statutes of Kansas of 1949.” The 
publication has been delayed several years because of the war and the inability 
to obtain the proper quality and weight of paper. Since the paper is now 
available and since the supply of copies of the General Statutes of 1935, which 
are available for sale and distribution may not be sufficient to meet the demand 
through the year 1951, the legislature passed the enabling act and made the 
necessary appropriations. The act provides that no 1949 Supplement to Gen- 
eral Statutes of 1935 shall be published. 


SINGLE VOLUME PLAN CONTINUED 


The act directs complete publication in one volume of all the current 
general statutes of Kansas including the federal and state constitutions, anno- 
tations to court decisions, legislative histories, tables of contents, tables of 
sections and a general index. The volume may contain as many as 3,600 pages. 
Compared with the 2,785 pages in the General Statutes of 1935 this may 
increase the size by more than an inch in thickness. This will be a large 
volume, but compared with complete official annotated publications of general 
statutes of other states in one volume, it is not greatly out of line. The states 
which are listed immediately following, publish one volume statutes without 
annotations, except Virginia and West Virginia which include their annotations: 


State Pages State Pages 
Delaware (1935) Tennessee (1932) 
Florida (1941) Vermont (1947) 
Georgia (1933) Virginia (1942) 
Illinois (1945) West Virginia (1932) 
Kentucky (1948) 

It is of interest to note that of these nine states which publish their 
general statutes in one volume, two (Florida and Kentucky) publish separate 
volumes containing their annotations to court decisions construing the statutes. 
No communication has been received suggesting publication of the annotations 
in a separate volume. On the other hand, every lawyer consulted indicated a 
preference for the annotations to follow each section of the statutes. Only 
two states (Virginia and West Virginia) of the above listed nine states have 
one-volume annotated statutes. 


Additional information as to the number of volumes of state and federal 
statutes, including quoted price lists appears in the January, 1949, Law Book 
News Letter published by Dennis and Company of Buffalo, N.Y., entitled, 
“A Complete List of United States and State Statutes.” 


A report was published in the Bar Journal’ in February, 1947, relative to 
complete statute book publication, in which the advisability of printing the 


*Estimated, since are not numbered. 
1 “General Statutes Publication in Kansas”; 15 J. Kan. Bar Assn. 248-254 (1947). 
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statutes in two volumes was discussed. One communication opposing a two- 
‘volume statute book for Kansas appears in the November, 1947, issue of the 
Journal.2 Other suggestions as to publication in more than one volume was 
set forth in a printed report to the 1949 legislature.* 


EpITING CERTAIN STATUTES AUTHORIZED 


The authority for editing the General Statutes of 1949 is the same as 
that provided for the General Statutes of 1935,* with the additional duty to 
clarify the statutes which refer to boards, commissions, commissioners and 
other agencies or officers of the state government which no longer exist or 
which are not the proper references because later statutes were enacted trans- 
ferring the jurisdiction, powers and duties to another officer or agency.° 

A similar editing authority was granted by the 1923 Kansas legislature 
when it enacted a statute (see G.S. 1935, 77-106) authorizing the editing of 
all of the “assembled sections,” which had been adopted by the legislature 
of 1923 for inclusion in the Revised Statutes of 1923, including the editing 
of the Session Laws of 1923. An example of this is Laws 1919, chapter 269, 
section 1, which was edited by changing ‘“‘state normal school” to “Kansas 
state teachers college of Emporia” to conform to Laws 1923, chapter 229 
(see-R.S. 1923, 74-201). 


WHEN AVAILABLE AND SALE PRICE 


The time required for compiling, editing, annotating, indexing, printing 
and binding of the new statute book has been estimated at approximately 
twenty months. Assuming that the starting date for the state printer will 
be October 1, 1949, the book should be ready for sale and distribution by 
January, 1951. 

Since it has been the practice in Kansas to fix the price of general statute 
books in the enabling legislation, the cost of the publication was estimated 
by the state printer, the state budget department and the revisor of statutes. The 
selling price of the new book was fixed by the legislature at $20.00: per copy.® 


2 “One volume or Two”; 16 J. Kan. Bar Assn. 219 (1947). 
of Pe a Revisor of Statutes to Senate and House of Representatives (February, 
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LEGAL AID AND THE PRIVATE LAWYER 


By ORISsON S. MARDEN 
Chairman of the Standing Committee on Legal Aid 
Work of the American Bar Association 


Eprror’s Nore — This is the first of two articles on Legal Aid prepared for us by the 
Standing Committee on Legal Aid Work of the American Bar Association. The second 


will appear in the August, 1949 issue, if space permits. 

With some forty cities throughout the country operating organized Legal 
Aid Societies, it is possible to take a broad look at how Legal Aid affects the 
individual private lawyer and law firm. We are able to report that the picture 
is a favorable one, and that wherever Legal Aid is set —— and has 
had a chance to prove itself, lawyers are enthusiastic about the service it 
renders the public and the profession. 


It may seem curious that a Legal Aid organization actually helps the 
private lawyer, but that is the overwhelming consensus. 


GOODWILL FOR LAWYERS 
One of the major reports from the country is that the establishment of 
organized legal aid creates goodwill for the entire legal profession, because 
it is the lawyers in a community who sponsor, operate, and guide the Legal 


Aid office. They give their financial support, too, but in most communities it 
is the general public that raises the necessary funds through Community Chest. 


The very fact that community leaders in the fields of politics, business 
and welfare turn to members of the Bar for guidance on the formation and 
direction of Legal Aid is in itself the best kind of public relations. Through 
the board of directors of the Legal Aid Society, on which lawyers are always 
represented, this becomes a continuing relationship. 


The press naturally reports certain news items about Legal Aid, and in 
this way the general public is kept informed as to the contribution of the 
lawyers to Legal Aid. This is particularly desirable, as lawyers have so few 
opportunities for legitimate favorable publicity, not only because of their 
professional status, but also because of the confidential nature of much of 
their activities. 

New BUSINESS FOR LAWYERS 


Another major reaction received from lawyers in cities with legal aid 
organizations is that instead of being new competition for private lawyers, 
Legal Aid actually tends to bring new clients to them. This seeming contra- 
diction is explained by the basic fact that a great stratum of society, the lower 
income group, has a curious dread of lawyers, and tends to avoid seeking 
counsel even when it is needed. This basic misunderstanding leads many 
people, not necessarily those without funds, to seek advice from the corner 
grocer or saloon keeper, from dear old Aunt Minnie, who served on a juty 
in 1927 and ever since has been an “expert” on the law, from the Notary 
Public and others who do more harm than good with their lay advice. 
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When a Legal Aid office is in operation and properly publicized, this 
great segment of society gradually learns that lawyers are able to help people 
when they are in trouble, and even more important, that they can help keep 
a man out of trouble. They learn that lawyers are people, that many problems 
can be settled out of court, that fees are not necessarily sky-high and the word 
goes around, family to family, neighbor to neighbor. 


Thus Legal Aid produces, as a sort of by-product, a new understanding 
of what a lawyer is and does. But this is not all. Many applicants who come 
to the Legal Aid office are found to be able to afford a private lawyer, and 
of course these are refused assistance. Practices vary, but in many communities 
these applicants are referred to private lawyers from a list supplied by the 
local Bar Association, a strict rotation schedule being followed. 


Besides those who can afford to pay a reasonable fee, some applicants 
have claims which a private lawyer would be willing to handle on a contingent 
fee basis. These also are referred to private practice. It is surprising how 
many citizens are totally unaware that lawyers will accept money claims and 
await the outcome for their fee. Frequently, too, wives do not appreciate 
that in proper circumstances their husbands may be required to pay the wife's 
lawyer in matrimonial cases. 


SAVES TIME AND MONEY 


The establishment of Legal Aid takes a great load from those members 
of the profession who give so generously of their time in helping people who 
cannot afford to pay a fee. Such lawyers, and their number is far greater than 
is generally realized, contribute not only the time and cost of actual work done 
on such cases, but the hidden overhead costs as well. Even where they may 
wish to continue such service, perhaps in cooperation with the Legal Aid 
organization, it is possible to eliminate the screening process, and the time- 
consuming checking of applicants. The Legal Aid office also eliminates the 
embarrassing need to refuse private help, as sometimes must be done. 


TRAINING FOR YOUNG LAWYERS 


Another advantage reported by some Legal Aid cities is that the organ- 
ization is an excellent training ground for young lawyers, both those who are 
employed in the Legal Aid office and those who may be called upon to repre- 

. sent a Legal. Aid client in court, on a voluntary basis. In this way younger 
men ate trained for more responsible positions in private practice. Many 
Legal Aid organizations are able to give clerical experience to law students. 


BLocks ATTEMPTS AT SOCIALIZATION 


One of the greatest long-term values of properly organized Legal Aid 
is that it establishes a strong case against socialization. First, it eliminates the 
legitimate resentment of the man who needed a lawyer and couldn’t afford 
to have one. Second, Legal Aid in a city is proof, living proof, that there 
really is ity before the law for everyone, regardless of financial status, 
color, or any other factor. 
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Chief Justice Vinson has recently said that Legal Aid “should be extended 
to every part of this country to protect the rights of those who cannot protect 
themselves.” If you are interested in having more information about Legal 
Aid, or would like to advance this professional cause in your community, the 
Standing Committee on Legal Aid Work of the American Bar Association 
would be happy to supply you with further literature on this interesting and 
important subject. Letters addressed to Arthur E. Schoepfer, Executive Director, 
16A Ashburton Place, Boston 8, Massachusetts, or to the Chairman, at 14 
Wall Street, New York 5, N. Y., will receive prompt attention. We invite 
your interest and support, and would be happy to help formulate a plan that 
will fit the needs of your community. 

The challenge is a simple one. It exists wherever a single person can 
truthfully say that he could not afford a lawyer when he needed one and had 
to go without. Nationwide studies have demonstrated that in the course of 
a single year more than seven persons in every thousand require, and are 
entitled to receive, free legal assistance. 


RECENT ADDITIONS TO THE STATE LIBRARY 
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Breed, David K. The trial of Christ from a 
legal and scriptural viewpoint. Thomas Law 
Book Co., 1948. 

Carrow, Milton M. Background of administra- 
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Cheshire, G. C. Private international law. 3d 
ed., Oxford U. pr., 1947. 

Copinger, W. A. Copyright. 8th ed. by Skone 
James. Sweet & Maxwell, 1948. 

Corwin, Edward S. Liberty against government. 
La. St. U. pr., 1948. 

Dawson, Robert M. The government of Canada. 
U. of Toronto pr., 1947. 

Douglas, William O. Being an American. John 
Day, c. 1948. 

Ellis, Ridsdale. Patent assignments and licenses, 
2d ed., Baker, Voorhis, 1943. 

Fishburne, B. P. The patent application, prep- 
aration and prosecution. 2d ed., John Byrne, 
1947. 

Guandolo, John and Kennedy,, Robert B. Fed- 
eral procedural forms. Dennis, c. 1949. 


Hyde, H. Montgomery. Judge Jeffreys. 2d ed., _ 


Butterworth, 1948. 

Killingsworth, Charles C. State labor relations 
acts—a study of public policy. U. of Ch. 
pr., c. 1948. 


Lake, Isaac B. Discrimination by railroads and 
other public utilities. Edwards & Broughton, 
1947, 

Michigan Compiled Laws, 1948. 4 v. Ann Ar- 
bor pr., 1948. 

Poor, Wharton. Charter parties and ocean bills 
of lading. 3d ed. by Raymond T. Greene. 
Matthew-Bender, 1948. 

Ruggles, Archie A. and Redmond, Wm. P. 
Adoption and abandonment of children. Pub. 
by authors, Los Angeles, c. 1946. 

Stone, Julius. Province and function of law. 
Assoc. General Publications, Sydney, 1946. 

Street, Arthur L. H. Mortuary jurisprudence. 
Kates-Boylston, 1948. 

Vychinsky, Andrei Y. The law of the Soviet 
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Weeks, O. Douglas. Research in the American 
state legislative process. Am. Pol. Sci. Assn., 
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West, Rebecca. The meaning of treason. Vi- 
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SUMMARY OUTLINE OF 1949 KANSAS 
LEGISLATION 


By FRANKLIN CoRRICK 
Revisor of Statutes and the State Officer in Charge of Bill Drafting 
for the Members of the Kansas Legislature 


FOREWORD 


Copies of the Enrolled Bills enacted during the regular session of the 
1949 Kansas legislature are in the possession of all members of the legislature. 
Until the Enrolled Bills are published as the “Session Laws, 1949” the latter 
part of June, 1949, the new statutes are unclassified as to subjects generally, 
except for a card index in the state library at Topeka. The arrangement of 
the statements of the changes in the present laws and the new laws under 
general subject headings follows the same method used in summarizing the 
bills enacted by the 1947 Kansas legislature. 


The purpose of this outline is to provide an immediate means of ascer- 
taining the new subject matter contained in the various statutes enacted by 
the 1949 regular session of the Kansas legislature, and any expressions which 
might be implied as statutory construction should not be quoted as official 
statements of legislative policy or intent. 


The new legislation of general or special import is mentioned herein, 
except the bills making appropriations for the ensuing biennium. The changes 
indicated, while not necessarily exclusive of the new matter, are intended to 
enable the reader to determine whether the legislation may be of particular 
interest to him, in which case he should refer to the bill cited for more 
complete information. References ate to the numbers of the 1949 Senate and 
House enrolled bills or resolutions, since this was written immediately after 
the Legislature adjourned when their chapter numbers for the 1949 Session 
Laws had not yet been assigned by the office of Secretary of State. 


A total of 507 new statutes out of the 883 bills introduced in both 
branches of the 1949 legislature became law. In addition, four joint resolu- 
tions were adopted making a total of 511 statutes enacted. There were 15 
concurrent resolutions adopted by both houses. Over 57 per cent of the bills 
introduced in both houses became law. A total of 551 sections of the general 
statutes were amended, and 302 were repealed. 


Credit is hereby given to Mr. Lloyd Ericsson for his assistance in the 
preparation of this article. Mr. Ericsson, Judge of the Mixed Courts of Egypt 
(on leave), was formerly an assistant attorney general of Kansas and left the 
practice of law at Emporia, Kansas, in 1944 to become General Counsel of 
the Economic Mission in the Middle East. He subsequently attended the 
World Court Conference and Peace Conference as special advisor to the 
Egyptian Delegations and was then named to the Mixed Courts of international 
composition in Egypt. 

1 Journal of Bar Association of Kansas, Vol. XV, pp. 333-378 (1947). 
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AGRICULTURE 


County Fairs. The provisions of G.S. 1935, 2-127 and G.S. 1947 Supp., 
2-129 are clarified by SB 239. 

Experiment Station in Labette County. HB 221 provides for the estab- 
lishment near Mound City of an experimental and demonstration station as 
part of the extension service of the state college of agriculture and applied 
science to advance agriculture, horticulture and dairy interests of the state. 

Fertilizers. Amendments to G.S. 1935, 2-1201, 1202, 1204 to 1206 
inclusive, 1208, 1208a and 1210 redefine “commercial fertilizers” and provide 
new regulations regarding inspection, labeling, sales and fees; also provides 
for seizure as nuisance of commercial fertilizer in cases where the act is not 
complied with (HB 152). 

Poultry Industry. HB 237 designates the Kansas poultry improvement 
association of Manhattan as official state agency to carry out the national 
poultry improvement plan in cooperation with the U.S. Department of Agri- 
culture and state college at Manhattan. 

Seeds. Section 2-1425, G.S. 1935 is amended to limit free testing of 
seeds for residents to five and to authorize board of agriculture to establish 
schedule of fees for tests for non-residents and for over five samples for 
residents (HB 204). 

Soil Conservation. HB 53 repeals G.S. 1947 Supp., 2-1909 to 2-1912, 


inclusive, relating to land use regulations, while Section 2-1907 is amended 
by HB 432 to provide new terms and provisions for the election of district 
supervisors, and Section 2-1905 by HB 69 to provide that a majority of votes 
cast in favor of the creation of such districts will be sufficient rather than 
two-thirds as formerly. 


AIRCRAFT 


Zoning Regulations. HB 404 amends G.S. 1947 Supp., 3-702 and 703 
to provide that any municipality may exercise zoning powers in connection 
with a privately-owned airport located within its boundaries or within five 
miles of its territorial limits, whereas HB 405 amending Section 3-706 provides 
that persons, etc., maintaining non-conforming poles or pole lines immediately 
adjacent to an airport may be required to remove same upon payment to them 
of the reasonable cost of removal. 


ARCHITECTURE 


The practice of architecture is regulated by SB 76 which provides further 
for the registration of architects and creates a board for their examination 
and registration. 


AUTOMOBILES AND MOTOR VEHICLES 


Anti-Freeze Compounds. HB 138 defines and regulates the sale of 
compounds held out for use as anti-freeze in water-cooled internal combus- 
tion engines. 
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Equipment. Section 8-5,107, G.S. 1947 Supp., is amended by HB 286 
to redefine safety glass or safety glazing material, making it unlawful to sell 
after January 1, 1950, any new vehicle not so equipped and also making it 
now unlawful to replace windshields, etc., except with safety glass, etc., of a 
type approved by the commissioner, while HB 98 amends Section 8-5,108 to 
provide that red reflectors may be used by all motor trucks in lieu of flares 
or other warning signals. 

License Plates. The style of license plates is provided by the amend- 
ments to G.S. 1947 Supp., 8-147, which further changes the present system of 
indicating counties by numbers to provide for lettering with indicative letters 
of the county (SB 136). ; 

Operators’ Licenses. Numerous new requirements and procedures are 
contained in the amendments to Sections 8-234 to 241, inclusive, 8-242a, 8-243 
to 260, inclusive, 8-262 to 267, inclusive, and 8-268, G.S. 1947 Supp., as 
contained in HB 128 which also repeals Sections 8-261 and 267a in G.S. 1947 
Supp. Of particular interest is the requirement to examine all new applicants 
for licenses. 

Registration. Fees for manufacturer’s or dealer's license plates are 
increased by SB 317, amending G.S. 1935, 8-136 and 144 and G'S. 1947 Supp., 
8-146, which also regulates the use of such plates and provides for the 
distribution of the fees. 

License fees generally are increased by SB 148 amending Section 8-143, 
G.S. 1947 Supp., to provide a minimum fee of $6.50 plus 35¢ per hundred 
weight over 2,000 Ibs. for passenger vehicles and $7.50 for motor trucks of 
1,000 Ibs. or less with successive increases to $300 for those rated 12 ton, plus 
$50 per ton over 12. The fee for house trailers is fixed at $10 and all fees 
are due January 1 and payable on or before February 15 of each year. 

HB 433 repeals Section 8-146 and amends Section 8-145, both G.S. 1947 
Supp., to provide that the original of the receipt issued by the treasurer for 
title fees, etc., shall be forwarded to the superintendent of the vehicle depart- 
ment, together with the remainder of fees collected after deduction of the 
county treasurer’s share. 

Traffic. The highway commission, as well as local authorities, is given 
the power by amendments to G.S. 1947 Supp., 8-5,123 (HB 435) to impose 
restrictions on the use of highways and the powers of local authorities are 
increased to permit limitations upon the gross weight of vehicles operated 
upon any bridge under their jurisdiction. 

HB 228 provides that only the blind shall carry a stick white in color or 
white tipped in red and that vehicles shall give any person carrying such stick 
full right of way. 


The over-all length of busses is limited to 40 feet, of truck tractor and 
semi-trailers to 50 feet, and any combination of vehicles to 60 feet by amend- 
ments to G.S. 1947 Supp., 8-5,116 (SB 330). 

SB 331 amends G.S. 1947 Supp., 8-5,120 to fix a schedule for a maximum 
load to be carried on any group of axles. 
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BANKS AND BANKING 


Acceptance of Demand Items. A bank may have until midnight of its 
next business day after receipt of an item within which to dishonor or refuse 
payment except where such item was received for immediate payment over 
the counter. (HB 104). 

Regulations. HB 105 amends G.S. 1947 Supp., 9-1101, 1104, 1703 and 
1806 to clarify the authority of banks to make loans on real estate, provides 
that secondary obligations shall not be included within the meaning of the 
term “liability” as it relates to any debtor of the bank which may not exceed 
15 per cent of its capital stock and surplus to any one borrower and increases 
the fees for bank examinations. 


BONDS AND WARRANTS 


Investment of Proceeds. The authority of G.S. 1947 Supp., 10-131 to 
invest proceeds of bond issues is extended by amendments of SB 57 to relate 
to the proceeds of any bonds issued heretofore or hereafter. 


Limitation of Indebtedness. HB 121 amends G.S. 1935, 10-302 to pro- 
vide new limitations on first class cities of the several classifications, while 
HB 20 repeals Sections 10-301 and 303, 14-408 and 15-411, G.S. 1935 and 
Sections 10-301 and 303, G.S. 1947 Supp., to reenact the provisions of Sections 
10-301, G.S. 1947 Supp., amended to except the issuance of bonds under certain 
authority from the limitation herein contained and to reenact Sections 10-303, 
G.S. 1947 Supp. without change. It also validates bonds heretofore issued in 
excess of limitations. Section 10-301 relates to counties, while 10-303 relates 
to cities of the second and third class. 


Revenue Bonds. Section 10-1202, 1204, 1207, 1208 and 1210, G.S. 1947 
Supp., are amended by SB 231, which also repeals Section 10-1209, to include 
authority to issue general obligation bonds for improvements of municipal 
utilities; to provide that revenue may be paid into the treasury of the board and 
that any surplus may be used to pay the principal and interest upon any general 
obligation bonds subsequently issued when sufficient revenues have been set 
aside to pay current year’s principal and interest on prior issues; to reduce the 
interest rate which may be paid to five per cent; to provide for fixing rates and 
fees by the governing body of the city or officials having charge of the utility; 
and to authorize the issuance of revenue bonds to make repairs, etc., including 
reconstruction and enlargements, as well as to contract therefor, and to issue 
revenue bonds for such purpose, provided that such repairs, alterations, exten- 
sions or improvements will not cause a duplication of any existing utility 
service provided by a private utility. 

Warrants. HB 330 amends G.S. 1935, 10-802 to strike the provision that 
all claims shall be on affidavit and provides only that they must be itemized and 
certified. 

CITIES OF THE FIRST CLASS 


Application of Laws to Topeka. Senate Bills 96 to 107, inclusive, 
amended laws relating to Topeka by changing the population brackets to keep 
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pace with the growth of the city. In addition to these changes, SB 99 amend- 
ing G.S. 1947 Supp., 13-1040, provides that in cities of more than 15,000 and 
less than 110,000 population the entire cost of resurfacing any streets may be 
paid by the city at large and SB 101 amending G.S. 1947 Supp., 79-1950a 
makes the provisions of that section also applicable to any first class city of not 
less than 10,000 nor more than 40,000 having a city manager form of govern- 
ment and to any first class city having a mayor-council form of government. 
Following are the sections of G.S. 1947 Supp. amended: 13-2408 (SB 98); 
13-1037 and 1040 (SB 99); 13-2235 (SB 100); 79-1950a (SB 101); 13-806 
SB 102) ; 13-3001 (SB 103) ; 13-1099 (SB 104) ; 13-2909 (SB 106) ; 13-1491 
SB 107); and Section 13-1018a, G.S. 1935 (SB 105). 

Boards of Commissioners. G.S. 1935, 13-1806 is amended by SB 124 to 
provide that the city attorney shall cast the decisive vote to fill a vacancy among 
members of the board when the remaining members cannot agree and further 
to provide for the selection of an acting president in the absence of both the 
mayor and president; also to strike special provisions with reference to cities 
of over 110,000 population. 

Cemeteries. Authority for accepting and maintaining certain cemeteries 
is granted by HB 40. A new act (HB 58) authorizes the acquisition and main- 
tenance of cemeteries by certain cities. Other cemetery legislation affecting 
cities is summarized below under “Corporations.” 

Elections. HB 388 amends G.S. 1935, 13-320, to provide for extra meals 
for judges and clerks of elections at November regular elections. 

Fire Department. The use of former water works building for fire depart- 
ment purposes and the application of funds derived from real estate formerly , 
used for fire department to the alteration and improvement of such building is 
authorized by HB 172. 

Firemen’s Relief Association. The provisions of G.S. 1935, 13-738, are 
made to apply to cities in the population bracket of 50,000 to 110,000 by the 
amendments of SB 381. | 

Franchises. Sections 12-2001 and 2002, G.S. 1947 Supp., are amended by 
HB 223 to authorize the city to grant right to use the streets in carrying on any 
business primarily conducted in the streets. 

Hospitals. HB 5 provides the option to the city under the provisions of 
G.S. 1947 Supp., 13-14b02 to create a board of trustees to manage hospital; 
authorizes a 3-mill levy for hospital purposes and the issuance of emergency, 
warrants not exceeding $50,000 for the year during which a hospital is com- 
pleted and no tax levy made. 

Indebtedness. Section 13-1024, G.S. 1947 Supp., relating to issuance of 
bonds for the purposes named therein is amended by SB 89 to provide that a 
city exceeding 130,000 population may issue without vote bonds not exceeding 
$75,000 per year of which only $50,000 may be issued other than for bridges. 


Judicial Townships. A board of paroles for Kansas City court of Wyan- 
dotte county is created by HB 312. 

Libraries. G.S. 1947 Supp., Sections 12-1215 and 1216, is amended by 
SB 115 to make provisions applicable to cities of 29,000 to 110,000 population 
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and to further provide that the tax levy authorized therein is not subject to any 
limitation but is exclusive of any other levy. 

Municipal Auditoriums. SB 392 amends G.S. 1947 Supp., 13-13b14 to 
require only a majority vote in favor of a building and site and the issuance of 
bonds as provided in this section for the adoption of such question. 

Municipal Universities. The levy for a sinking fund provided in GS. 
1947 Supp., 13-13a18 is increased to three mills by HB 263. HB 10 amends 
G.S. 1947 Supp., 13-13a03 and G.S. 1935, 13-13a21 to allow change of uni- 
versity name by board of regents. 

Ordinances. G.S. 1935, 13-1419, is amended by HB 316 to provide that 
publication of ordinances may be in book or pamphlet form of not less than 
fifty copies. SB 194 provides procedure for enacting model codes by reference. 

Parking Stations. Sections 13-1375, 1376, 1378, 1379 and 1380, G.S. 
1947 Supp., is amended by HB 206 to provide that before the creation of a 
benefit district the city may conduct a survey to determine a suitable location, 
the cost of the parking project and the percentage of the cost (not less than 
50% nor more than 90%) to be assessed against the benefit district; that the 
cost of such survey shall be included as part of the cost of the project; also 
defining resident owner of land. Under HB 13 cities of the first class may 
provide for off-street parking, acquire real estate and issue bonds to supplement 
other funds for that purpose. 

Parks. SB 88 amends G.S. 1935, 13-1347 to increase the membership of 
the board of park commissioners to five. 

SB 87 authorizes Wichita to issue, after a vote, $150,000 in bonds to 
purchase real estate for park purposes. 

Police Court. Legal holidays and Sundays are excepted from the days 
police court must be open under HB 23 which amends G.S. 1935, 13-604. 

Records. Authority to destroy certain records, and to use microfilm, etc., 
to preserve records, is given by HB 71. 

Recreation. The transfer from the general fund to the city’s recreation 
fund of $150,000 each year is authorized by the amendments of HB 246 to 
Section 13-2122, G.S. 1947 Supp. 

Retirement. SB 10 amends G.S. 1947 Supp., 13-1250, to exempt from 
legal process the trust funds for members’ benefit including all benefits to 
members and further to allow members to name beneficiaries to receive benefits 
due in event of death. 

Salaries. The compensation of the mayor and commissioners in first class 
cities to which Section 13-1803, G.S. 1947 Supp. applies is increased by the 
amendments of HB 225. 

Similarly, the salaries of mayors and commissioners in Kansas City are 
increased by HB 278, amending G.S. 1947 Supp., 13-1498 and 1804, the 
amendments, however, limiting the maximum salaries of such officers for 
the purpose of computing pensions to those provided in the 1947 Supplement. 

The salaries of judge and clerk of the police court as provided in G.S. 
1947 Supp., 13-628f, are increased by HB 290. 
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SB 83 amends G.S. 1947 Supp., 13-309 and 318 to increase the salaries of 
election commissioners and provide increased clerk hire. 

Sewers. First class cities of less than 11,500 or of 17,500 to 20,000 popu- 
lation are authorized by HB 12 to issue not exceeding $50,000 in bonds for 
storm sewers and assess the cost to the city at large. 

Streets and Alleys. Kansas City is authorized by SB 66, upon application 
to the commission of revenue and taxation and the finding that an emergency 
exists and such expenditures are necessary for the health and public conven- 
ience, to levy taxes or issue bonds to purchase street or sewer maintenance or 
cleaning equipment limited to $50,000 a year and the total of $150,000. 

All first class cities of 50,000 or more are authorized by SB 244 to repair 
streets damaged by the recent snow and ice storms at the cost of the city 
at large. 

SB 55 provides procedure by which any city may declare an improved 
street to be a major traffic way and widen and repave such street at cost of the 
city at large. 

Taxes, Levies and Limits. The additional tax levy provided in Section 
13-2712, G.S. 1947 Supp., for certain cities of the first class, is increased to 
two mills by the amendments of SB 209. 


CITIES OF THE SECOND CLASS 


Armory. A second class city which has heretofore issued bonds for build- 
ing an armory and has not received federal or state funds which were intended 
to be used in connection therewith, is authorized to issue additional bonds not 
exceeding $100,000 to supplement the funds on hand for such purpose (HB 4). 


Buildings. HB 253 authorizes cities having acquired real or personal 
ptoperty by gift, devise or bequest upon condition that it be used for building 
a community hall to issue, after approval of the electors, bonds not exceeding 
$150,000 to supplement such amounts. 3 

A city and board of education are authorized by HB 275 to jointly erect 
a community building and issue each not exceeding $100,000 in bonds after 
approval of the electors of each. 

Cemeteries. HB 244 amends G.S. 1947 Supp., 14-1007a, to change the 
provision that action shall be taken toward the acquisition of a cemetery only 
upon petition to the new provision that notice of the proposed action to 
acquire cemetery shall be published and that such question shall be submitted 
to an election if protested by petition. 

Authority for acceptance and maintenance of certain cemeteries is granted 
by HB 40. Other cemetery legislation affecting cities is summarized below 
under “Corporations.” 

ii Fire Protection. Newton may provide a fire department sub-station under 

111. 

Franchises. Sections 12-2001 and 2002, G.S. 1947 Supp., are amended 
by HB 223 to authorize the city to grant right to use the streets in carrying on 
any business primarily conducted in the streets. 
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Government. Provision is made by HB 389 for direct transition from one 
basic form of city manager government to another which eliminates useless 
steps in procedure. 

HB 424 provides procedure for second class cities of over 13,500 popula- 
tion having commission form of government to adopt a city manager form. 

Hospitals. Cities which have authorized issuance of bonds under Sections 
14-641 to 654, inclusive, G.S. 1947 Supp., are authorized, after approval at an 
election for that purpose, to issue additional bonds not exceeding $300,000 and 
are also authorized to receive and use federal or state aid in the construction of 
a hospital and training school for nurses (HB 3). 

SB 253 provides the procedure by which a second class city which has 
voted bonds for hospital purposes may issue additional bonds not exceeding 
50% of the original amount authorized. 

The term of office of hospital trustees in any city holding a regular city 
election each two years is increased by SB 256, amending G.S. 1935, 14-604. 

SB 60 supplements Sections 14-602 to 614, inclusive, G.S. 1935, to provide 
that second class cities of less than 3,000, having provided a hospital under the 
above sections, may include, for hospital purposes, territory outside the city. 
Additional provisions are made for training schools and the issuance of bonds 
to erect and equip or improve hospital facilities, as well as for the election of 
trustees for the hospital district. 

The creation of a hospital district composed of any city of the second class, 
in a county of more than 50,000 population and containing no first class city, 
and one or more townships or portions thereof is authorized by SB 67. 

Ordinances. G.S. 1935, 14-1802, is amended by SB 52, to provide that 
ordinances become effective only ten days after publication. SB 194 provides 
procedure for adopting model codes by reference. 

Parking Stations. Under HB 13 cities of first and second class may pro- 
vide for se Freer parking, acquire real estate and issue bonds to supplement 
other funds for that purpose. 

Records. Authority to destroy certain records, and to use microfilm, etc., 
to preserve records, is given by HB 71. 

Sewers. Cities in counties of less than 20,000 population and more than 
$45,000,000 valuation may pay cost of alterations, repairs, etc., or of addi- 
tional sewers which serve two or more districts, out of the general fund or 
issue bonds of the city at large, not exceeding $100,000. Election is required 
for issuance of bonds if opposed by petition (HB 274). 

Streets and Alleys. Cities of the second class are authorized to issue the 
general obligation bonds of the city to pave a street connecting a public park 
and an improved street of the city (HB 57). 

SB 73 amends G.S. 1935, 14-511a to include authority to widen, recurb, 
or regutter under the provisions of that section which provides that part of the 
cost may be paid by the city at large. 

Second class cities of more than 1,200 and less than 4,000 population in 
a county of not more than 30,000 and not less than 27,000, are authorized to 
issue no-fund warrants not exceeding $10,000 for street fund (SB 300). 
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SB 55 provides procedure by which any city may declare an improved street 
to be a major traffic way and widen and repave such street at cost of the city 
at large. 


CITIES OF THE THIRD CLASS 


Bridges. SB 5 authorizes issuance of no-fund warrants, after approval 
of the electors, in an amount not exceeding 1% of assessed valuation of any 
third class city for the purpose of repairing any existing bridge of the city. 

Cemeteries. HB 40 authorizes cities to accept and maintain certain 
cemeteries. An additional tax levy is authorized by HB 63. Other cemetery 
legislation affecting cities is summarized below under “Corporations.” 

Franchises. Sections 12-2001 and 2002, G.S. 1947 Supp., are amended 
by HB 223 to authorize the city to grant right to use the streets in carrying 
on any business primarily conducted in the streets. 

Hospitals. SB 108 amends GS. 1947 Supp., 80-2123, relating to joint 
third class city and township hospital districts, to authorize the leasing of such 
hospital to any person, corporation or society. 

Ordinances. SB 194 provides procedure for enacting model codes by 
reference. 

Records. Authority to destroy certain records, and to use microfilm, etc., 
to preserve records, is given by HB 71. 

Sewers. Cities in counties of less than 20,000 population and more than 
$45,000,000 valuation may pay cost of alterations, repairs, etc., or of additional 
sewers which serve two or more districts, out of the general fund or issue 
bonds of the city at large, not exceeding $100,000. Election is required for 
issuance of bonds if opposed by petition (HB 274). 

Sidewalks. Third class cities which adopt the provisions of the act are 
authorized by HB 231 to pay 50% of the cost. of sidewalks by the city at large. 

Streets and Alleys. SB 55 provides procedure by which any city may 
declare an improved street to be a major traffic way and widen and repave 
such street at cost of the city at large. 


CORPORATIONS 


Agriculture. Any corporation organized for coal mining is authorized 
by HB 114, amending G.S. 1947 Supp., 17-2701, to engage in agriculture and 
horticulture on land owned by it which has been strip mined for coal. 

Cemeteries. It is provided by HB 8 that the title to unused grave space 
conveyed to patriotic organizations now defunct shall revert to the city or 
Organization originally conveying same and may be re-conveyed to existing 
patriotic organizations. 

HB 58 authorizes cemetery associations to convey property of the asso- 
ciation to any city of the first class, and certain first class cities are authorized 
to accept and manage such cemetery and levy not to exceed 2/10 mill for 
maintenance. 
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Provisions are made for taking over of an abandoned cemetery by another 
district by petition accompanied by affidavit to the effect that persons con- 
trolling the abandoned cemetery are unknown or cannot be located, through 
amendments of SB 11 to G.S. 1935, 17-1332. . 

The replatting of cemeteries to eliminate platted roads that have not been 
constructed is authorized by SB 278, amending G.S. 1935, 17-1310. 

HB 29 amends G.S. 1947 Supp., 17-1342 and 1344, to make the provisions 

-of these sections applicable to second class as well as third class cities. 

Sections 17-1330 and 1333, G.S. 1947 Supp., are amended by HB 22 to 
authorize an increase from $600 to $3,000 levied for cemetery maintenance 
and to authorize the care of an abandoned cemetery within the cemetery district. 

The provisions of G.S. 1935, 17-1307, relating to cemetery corporations 
within two miles of any city, are amended by SB 138 by changing the two-mile 
limitation to ten miles and providing that no lot owner shall be a stockholder 
or member of the corporation by reason of owning a lot. 

Credit Unions. An increased schedule of fees for examination of credit 
unions is provided in amendments to G.S. 1935, 17-2206, by SB 288. 

Mutual Telephone Companies. HB 199 provides means of dissolution 
and disposal of assets of mutual telephone companies organized prior to 1905. 

Savings and Loan Associations. The fees for examination of savings and 
loan associations are increased by SB 263, amending G.S. 1947 Supp., 17-5612. 


G.S. 1947 Supp., 17-5501, is amended by SB 318 to permit the invest- 
ment by savings and loan associations in securities of a federal savings and 
loan insurance corporation. 

Townsites. The original townsite of Cave Springs in Elk county is vacated 
by SB 347. 


COUNTIES 


Assessor. Under provisions of HB 197, there shall be appointed a county 
assessor in certain counties adopting the act, and the clerk, acting as ex officio 
assessor, shall be divested of such duties. 


Boundaries. Sections 18-103 and 122, G.S. 1935, relating to Atchison 
and Doniphan counties, are amended by HB 383 to correct boundaries along 
Missouri river to coincide with Missouri-Kansas compact. 


Bounties and Destruction of Animals. SB 169 repeals Sections 19-2311, 
2312, 2314 and 2315, G.S. 1935 and Sections 19-2313 and 2316, G.S. 1947 
Supp., and re-enacts general provisions, clarifying the existing law; requiring 
county clerk to destroy the heads or scalps upon which bounty is paid, pro- 
viding $2 bounty on coyote and wolf scalps, of which $1 is to be reimbursed 
by the state; and provides for optional 10c bounty on gophers and crows. 

Buildings. Wyandotte county is authorized to build a garage at a cost 
not to exceed $125,000, to levy one mill for such purpose, and to issue war- 
rants against the fund to be so created (HB 309). 

Under provisions of HB 173, a county of 12,000 to 13,000 population 
with a valuation of $25,000,000 to $32,000,000 is authorized to issue no-fund 
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warrants, during five consecutive years, to provide funds for the improvement 
of its court house, in a total amount not exceeding $20,000. 

HB 129 authorizes certain counties having heretofore initiated proceedings 
under sections 19-1506 and 1507 of G.S. 1935 to erect combination court house, 
jail and memorial building, to issue bonds not to exceed $200,000. 

Provision is made by amendments of SB 69 to Section 19-1561, G.S. 1947 
Supp., for increasing the levy for 4-H club buildings to one mill; for accept- 
ance of donations; for management of such buildings; and for an annual 
1/10 mill levy for maintenance of buildings. 

HB 266 authorizes counties of less than 5,000 population and valuation 
of more than $10,000,000, having accumulated at least $45,000 for the con- 
struction of a court house, jail or sheriff's quarters where the present court 
house has been condemned by the state fire marshal, after approval of the 
electors, to issue bonds in an amount not exceeding $300,000 for such purpose. 

Under provisions of HB 329, counties of more than 50,000 population, 
in which there is no city of the first class, and which have created a special fund 
for the purpose of building a court house and jail, are authorized to make 
additional levies and issue bonds to complete such project. The act also 
authorizes issuance of bonds for a county building at a place other than the 
county seat. 

Cemeteries. HB 125 authorizes counties to levy not to exceed one-tenth 
mill for care of abandoned cemeteries. For other new legislation on cemeteries, 
see “Corporations” above. 


Clerk of the District Court. SB 375 amends Section 19-1307, G.S. 1935, 
to provide for assessment as costs, a fee of 65¢ to pay the cost of printing an 
official court calendar or legal news. 


Coroner. HB 145 provides that the coroner may order an autopsy, or if 
a physician may perform, whenever he shall determine it to be in the public 
interest; and further, that an autopsy may be performed by any physician when 
duly authorized in writing as provided therein. 

County Farm Home. Certain counties are authorized, under HB 107, to 
levy not exceeding one mill each year for two years for remodeling their present 
farm home. 


Elections. HB 333 amends Sections 19-3419, 3420, 3424, 3427, 3428, 
3430, 3431 and 3435, G.S. 1947 Supp., relating to counties with population 
of over 125,000, providing that the counties shall budget and pay necessary 
salaries and expense of commissioner's office and that the commissioner shall 
contract for printing of ballots, making new provision for the payment of 
election expenses. 

Flood Control. Counties engaging in flood control under Art. 33, Ch. 19, 
G.S. 1947 Supp., ate authorized by SB 292 to relocate, alter, vacate or construct 
roads or highways and to issue bonds for such cost not to exceed one-half of 
1% of the assessed valuation of the county. 


Hospitals. Counties of less than 6,000 population which have voted to 
establish a county hospital and have issued bonds for such purpose, may issue 
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additional bonds not exceeding $50,000 for equipping and constructing such 
hospital (HB 137). 

HB 54 provides the authority and procedure for the issuance of additional 
bonds or tax levy to complete the erection and equipment of a hospital estab- 
lished under Art. 18, Ch. 19, G.S. 1935, and applies to any county. 


An additional two-mill levy to carry out hospital building plans heretofore 
adopted under provisions of 19-1862, G.S. 1947 Supp., is provided by the 
amendments of HB 120. 


Parks. SB 382 amends Section 19-2814, G.S. 1947 Supp., to apply to 
county population bracket of 80,000 to 125,000. 


Planning and Zoning. The provisions of G.S. 1947 Supp., 19-2904 and 
2905 relating to planning and zoning are amended by HB 108 to leave the 
matter of planning discretionary but to broaden the scope of the act to include 
restricting the minimum ground floor area of residences in the areas zoned if 


so desired. 


Roads and Bridges. Of restricted application is HB 11 which authorizes 
counties of more than 15,000 population owning county shop buildings 
- destroyed or damaged by fire prior to the effective date of the act to sell the 
site thus used and to acquire a new site and buildings for such purpose. 


SB 336 authorizes counties to issue during the year 1949 no-fund warrants 
for the road and bridge fund in an amount not exceeding the product obtained 
by multiplying the valuation of the county by one mill. 


Tax levies up to 10 mills for road unit counties and 5 mills for other 
counties are authorized by HB 140, and certain counties may issue no-fund 
warrants up to October 1, 1950 (HB 213). 


Salaries and Mileage. The new salary acts are cited below under “Fees 
and Salaries.” Mileage allowances were increased to 7¢ per mile by House 
Bills Numbers 370 (§1), 373 (§3), 392 (§2) and SB 51. 

Sewers. SB 354 amends Sections 19-2731, 19-2738, 19-2739 and 19-2740, 
G.S. 1947 Supp., to amend the definition of joint sewer district to mean the 
drainage area or water shed serving certain districts, and joint district sewer 
to mean any sewer serving a particular drainage area or water shed; also 
provides for reorganization of lateral sewer districts and the assessment of the 
cost of construction of after-built sewers. — 

Surveyor. HB 208 abolishes the elective office of surveyor in counties 
exceeding 190,000 population, and charges the county engineer with such 
duties. 

Vacation of Platted Land. ‘The vacation of platted property outside city 
limits is authorized by SB 14. 


COURTS 


City Courts. ‘The compensation of the clerk, judge and marshal of the 
city court of Atchison is increased by amendments to G.S. 1947 Supp., 20- 
1501d and 20-1507 (HB 21). 
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For Leavenworth the salaries of the judge and clerk are increased by 
amendments to G.S. 1947 Supp., 20-1809 (HB 212). 

New fee provisions for the judge, marshal and deputies of the city court 
of Coffeyville are provided by HB 151 amending G.S. 1935, 20-1605, 20-1606, 
20-1610 and 20-1629; and for certain other second class cities over ten thou- 
sand population by HB 150 amending sections 20-2405, 20-2407, 20-2411 and 
20-2430, G.S. 1947 Supp. 

Section 20-1442, G.S.. 1947 Supp., is amended by HB 45 to fix a new 
schedule of fees which the marshal shall receive for his services. 

G.S. 1935, 20-2007 and 20-2019 is amended by SB 376 to provide that 
such courts shall publish a daily docket in the official publication of the district 
court and assess as costs forty cents to pay for such publication. 

District Courts. Assignment of judges to other districts is authorized 
by HB 220. 

Terms of ninth judicial district in McPherson county changed to second 
Monday in January and first Monday in April and October by amending G.S. 
1947 Supp., 20-1009a and repealing G.S. 1947 Supp., 20-1009b (SB 142). 

Fixing the terms of the thirty-seventh district by amending section 20-1034, 
G.S. 1935, (HB 243); in Allen county, second Tuesday of January and first 
Tuesday of May and October; in Woodson county, first Tuesday of March 
and June and second Tuesday of September. 

HB 292 changes the boundaries of the sixth and tenth judicial districts 
and places Miami county in sixth district; sixth district terms are changed in 
Bourbon county to first Monday in September rather than October and in 
Miami county fixed on first Monday in February, June and October, amending 
sections 20-1006 and 20-1010, G.S. 1935. 

SB 131 amends section 20-501, G.S. 1935 to apply to counties between 
75,000 and 118,000 population and amends section 20-601, G.S. 1935 to 
apply to counties over 118,000. 

SB 132 repeals section 20-508, G.S. 1947 Supp., relating to bailiffs and 
jury bailiffs in certain counties, and provides that the judge of each division 
shall appoint a bailiff at a salary of $1,800. 

Salaries of Judges of district courts increased to $6,000 effective the 

second Monday in January, 1951, by HB 16. 

Docketing by Rotation. Section 20-605, G.S. 1935, relating to docketing 
by rotation in certain districts, is repealed by SB 90. 

Judicial Districts. The supreme court is authorized by HB 220 to assign 
district judges to other districts as the need may arise. 

Parole Boards. The compensation of members of parole boards pro- 
vided under G.S. 1947 Supp., 20-2305 is increased by HB 288 to $1,200. 

A board of paroles for the Kansas City court of Wyandotte county is 
created by HB 312. 

Police Court. HB 23 amends G.S. 1935, 13-604, relating to days court 
shall be open, by excepting legal holidays as well as Sunday. 
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Shorthand Reporter. G.S. 1947 Supp., 20-913 is amended by SB 22 to 
provide that certified shorthand reporter may administer oaths to take deposi- 
tion within the state and shall use a seal to authenticate his official acts. 


CRIMES AND OFFENSES 


Animals. Section 21-1202, G.S. 1935, is amended by HB 215 to regulate 
the holding of horses in a packing house enclosure. 


Liquor and Beverages. Penalties and other provisions relating to intoxi- 
cating liquors are repealed and new provisions set up under Substitute for SB 9. 


Amendments were made to the act relating to cereal malt beverages 
(G.S. 1947 Supp., Ch. 21, Art. 27) by Senate Bills 64, 302 and HB 442. 


Subversive Activities. SB 325 requires each public employee to sign an 
oath that he is not a member of a party which advocates the overthrow of the 
government of the United States or of this state by force nor does he nor will 
he advocate the overthrow by force and makes it a felony to commit or 
conspire to commit any act prohibited by this law. 


DRAINAGE AND LEVEES 


Consolidation. Provision is made in HB 334 for the consolidation of 
certain drainage or levee districts organized under the laws of Missouri and 
embracing lands ceded to Kansas, or the separate organization of such land. 


Disorganization. Procedure for disorganization of dormant or inactive 
drainage districts, organized under sections 24-401 to 457, G.S. 1935, is pro- 
vided in HB 30. 


Districts. SB 387 amends Sec. 24-427, G.S. 1947 Supp., to increase 
compensation of directors of drainage districts. 


ELECTIONS 


Absentee Voting. Sections 25-1001, 1105 and 1106, G.S. 1947 Supp., 
are amended by SB 225 to permit absentee voting on questions submitted as 
well as upon candidates and further to provide that the ballot may be 
delivered to the voter and returned without limiting the procedure as formerly 
to mailing. 

Ballots. Increased rate for printing of ballots is provided by amendments 
of HB 147 to Section 25-604, G.S. 1935. 

SB 353 amends Sec. 25-602, G. S. 1935, to provide that the name of a 
candidate for an unexpired term and the next regular term may be printed 
twice on the same ballot. 


Judges and Clerks. Section 25-427, G.S. 1947 Supp., is amended by HB 
47 to provide a new schedule of fees and mileage. 


Townships. The provisions of G.S. 1947 Supp., 80-1715, requiring 
registration of voters, are made to apply by amendments of HB 109 to any 
township of 5,000 or more bordering a county in which there is a city of 
120,000 or more or any township in which there is a federal housing project 
located in a county bordering two cities within or without the state, each 
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having a population of 120,000 or more, and also amends Section 80-1718 to 
provide that notice of the places where registration shall be done shall be 
published three consecutive weeks whenever designated. 

Voting. SB 299 amends Section 25-106, G.S. 1947 Supp., and Section 
25-502, G.S. 1935, to provide that cities of the first class may provide hours 
of voting from seven in the morning to seven in the evening, and where there 
is a double election board the counting board shall take charge of the ballot 
boxes two hours after opening of the polls. 

Section 80-1801, G.S. 1947 Supp., as to precinct boundary, was amended 
by SB 248 to include townships in counties up to 75,000 population. 


EMINENT DOMAIN 


Corporation or Partnership. SB 38 amends Section 26-101, G.S. 1947 
Supp., by deleting the requirement that condemnation proceedings be filed 
with the register of deeds. 


FEDERAL JURISDICTION 


Surplus Property Act. Expiration date of the act is extended to March 31, 
1951, by SB 334 amendments to Section 27-308, G.S. 1947 Supp. 


FEES AND SALARIES 
Allowance for Mileage. Increases to 7¢ per mile authorized by House 


Bills 370 (§1), 373 (§3), 392 (§2) and SB 51. 

Appraisers. The compensation of appraisers in civil actions is increased 
to $5 per day by SB 156, amending G.S. 1935, 28-135. 

Fees for County Services. HB 373 amends G.S. 1935, 28-103, 104 and 
115 and GS. 1947 Supp., 28-110, 170 and 171, to provide a general increase 
in the fees to be charged for the official acts therein provided. The legislative 
council was directed to make recommendations as to fees charged for services 
since no general revision has been made since 1897 (SCR 15). 


Jurors. SB 51 amends G.S. 1935, 28-122, to increase jurors per diem to 
$5 and allow 7¢ per mile each day for going to and returning from place of 
attendance. 

Printers. Section 28-137, G.S. 1947 Supp., is amended by SB 179 to 
provide a new schedule of fees for printing legal notices and providing that 
fees for publication in any action or proceeding in any district, probate, city 
or justice of the peace court be taxed as costs. 

Salaries. General increases in the compensation of county officers is 
provided by the following laws: In counties of less than 80,000 population, 
by HB 370, amending G.S. 1947 Supp., 28-107, 121, 158, 160 to 166, inclu- 
sive, and repealing 28-121b to f, inclusive, and 28-157; in counties less than 
85,000 population, by SB 264, amending G.S. 1947 Supp., 28-149b, relating 
to deputy assessors; in certain restricted counties, by HB 272, fixing the 
salaries of assessors; in counties of 190,000 population or more, by SB 306, 
amending G.S. 1947 Supp., 28-601 to 606, inclusive, 28-608 to 615, inclusive, 
19-249, 20-617, and 20-2015 to 2018, inclusive; in counties of 90,000 to 
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125,000 population, by HB 400, amending G.S. 1947 Supp., 28-208 to 222, 
inclusive, 20-1910, 1913 and 1915 and repealing G.S. 1947 Supp., 28-222a; in 
counties of 140,000 to 200,000 population, by HB 402, amending G.S. 1947 
Supp., 28-310b, 28-701 to 712, inclusive, 28-715, 19-1021 and 20-2125. 


FENCES 


Fence Viewers and Partition Fences. Under HB 347 amendments to 
Sections 29-201, 203, 303, 305, 310, 314 and 404, G.S. 1935, county commis- 
sioners are made fence viewers, compensation per fence viewed is increased to 
$7.50, allowance is made for attorney fees to prevailing party, and procedure 
is provided relating to fences on county lines. 


FIRE PROTECTION 


Training. HB 284 provides for extension service through the university 
of Kansas to train firemen in the various municipalities. 


FORESTRY, FISH AND GAME 


Hunting and Fishing. HB 2 amends Section 32-139, G.S. 1935, to make 
fishing in any posted private lake from a public road or railway right of way 
unlawful. 

Pe 366 declares rabbits and hares wild game animals and regulates their 
2g. 

Sales. Sections 32-147, 148 and 149, G.S. 1935, are amended by HB 164 
to include bullfrogs in the provision making it unlawful to sell except where 
privately propagated, and then only upon permission of the forestry, fish and 
game commission. 


FRAUDS, FIDUCIARIES AND TRUSTS 


Accounts Receivable. One purpose of SB 213 is to eliminate fraud in 
connection with secret assignments. The new act also provides for the assign- 
ment of, and liens upon, accounts receivable, notice, and rights between account 
debtor and assignee. 

Investment by Fiduciaries. HB 61 fixes the standards for investment by 
fiduciaries other than guardians. 

Trusts. G.S. 1935, 33-101, is amended by HB 60 to render valid except 
as to all creditors, past, present or future, any trust made to the use of the 
settlor. 

INSURANCE 

Casualty Insurance. Section 40-1109, G.S. 1947 Supp., is amended by HB 
425 to give the insurance commissioner discretion to approve the terms of 
policies which may be more favorable than standard policies to the policy- 
holder. 

The definition of casualty insurance contained in section 40-1111, G.S. 
1947 Supp., is amended by SB 243 to apply to credit insurance written by a 
mutual insurance company or by a reciprocal or inter-insurance exchange. 


Foreign. SB 313 subjects foreign insurers not authorized to do business 
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in the state to the jurisdiction of the courts of this state in certain cases, pro- 
vides a procedure for service and allows attorney fees in such actions. 

Stock Companies. The provisions of G.S. 1935, 40-307 are amended 
by SB 7 to remove the restriction on increase of capital stock. 


IRRIGATION 
Districts. HB 234 amending G.S. 1947 Supp., 42-706, 42-707 and 42- 
719 provides for the first term of directors after the creation of district, new 
provisions relating to treasurers bond and that the county treasurer shall pay 
over to the irrigation district treasurer all money belonging to the district. 
Interstate Compacts. Arkansas river compact ratified, HB 153. 


JURORS 
Exemption from Jury Service. G.S. 1935, 43-116 is amended by SB 205 
to exempt from jury service officers and attendants of the state industrial 
reformitory. 
Jury Clerks and Judges’ Compensation. SB 233 amends G.S. 1947 Supp., 
43-143 to make court reporters jury clerks and 43-147 to increase the compen- 
sation of judges for the services required by that section. 


LABOR AND INDUSTRY 


Employment Security Law. The name unemployment compensation law 
is changed to employment security law by SB 129, amending G.S. 1947 Supp., 


44-701, 44-703 to 44-705, inclusive, 44-710, 44-710a, 44-711, 44-712, 44-714 
to 44-716, inclusive, 44-716a, 44-717, 44-721 and 44-723 and repealing GS. 
1947 Supp., 44-726, and provides that the maximum weekly benefits shall be 
computed annually at fifty percent of the average weekly wage in insured 
work; that two months before and one month after the birth of a child shall 
be called a period during which the mother is deemed not able or available 
for work. The amendments further place an employer's base contribution at 
2.7 percent and provide that the contribution rate shall be decreased by fifty 
percent whenever the total assets of the fund equal fifty million dollars, as 
well as other important provisions relating to administration and coverage. 

Workmen’s Compensation. HB 374 amends G.S. 1947 Supp., 44-570 to 
qualify the payment therein provided to the commissioner to cases where an 
award finds no dependents who have filed a claim as provided by law. 


LEGISLATIVE COUNCIL 


Assignments. Six resolutions direct the Legislative Council to make 
studies of prospective legislation and report thereon to the legislature as fol- 
lows: SCR 13, ton-mile tax law; SCR 9, recodification of school law; SJR 4, 
fetirement of public employees; SCR 12, home rule for municipalities; SCR 
15, revision of fees for service rendered by county officers; and SCR 11, elec- 
tion laws. 

Compensation of Members. Per diem for members was increased by SB 
328 from $3 to $5 in keeping with the 1948 constitutional amendment for 
pay of legislators. 
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in the state to the jurisdiction of the courts of this state in certain cases, pro- 
vides a procedure for service and allows attorney fees in such actions. 

Stock Companies. The provisions of G.S. 1935, 40-307 are amended 
by SB 7 to remove the restriction on increase of capital stock. 
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Districts. HB 234 amending G.S. 1947 Supp., 42-706, 42-707 and 42- 
719 provides for the first term of directors after the creation of district, new 
provisions relating to treasurers bond and that the county treasurer shall pay 
over to the irrigation district treasurer all money belonging to the district. 
Interstate Compacts. Arkansas river compact ratified, HB 153. 
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Exemption from Jury Service. G.S. 1935, 43-116 is amended by SB 205 
to exempt from jury service officers and attendants of the state industrial 
reformitory. 
Jury Clerks and Judges’ Compensation. SB 233 amends G.S. 1947 Supp., 
43-143 to make court reporters jury clerks and 43-147 to increase the compen- 
sation of judges for the services required by that section. 
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is changed to employment security law by SB 129, amending G.S. 1947 Supp., 
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to 44-716, inclusive, 44-716a, 44-717, 44-721 and 44-723 and repealing GS. 
1947 Supp., 44-726, and provides that the maximum weekly benefits shall be 
computed annually at fifty percent of the average weekly wage in insured 
work; that two months before and one month after the birth of a child shall 
be called a period during which the mother is deemed not able or available 
for work. The amendments further place an employer's base contribution at 
2.7 percent and provide that the contribution rate shall be decreased by fifty 
percent whenever the total assets of the fund equal fifty million dollars, as 
well as other important provisions relating to administration and coverage. 

Workmen’s Compensation. HB 374 amends G.S. 1947 Supp., 44-570 to 
qualify the payment therein provided to the commissioner to cases where an 
award finds no dependents who have filed a claim as provided by law. 


LEGISLATIVE COUNCIL 


Assignments. Six resolutions direct the Legislative Council to make 
studies of prospective legislation and report thereon to the legislature as fol- 
lows: SCR 13, ton-mile tax law; SCR 9, recodification of school law; SJR 4, 
retirement of public employees; SCR 12, home rule for municipalities; SCR 
15, revision of fees for service rendered by county officers; and SCR 11, elec- 
tion laws. 

Compensation of Members. Per diem for members was increased by SB 
328 from $3 to $5 in keeping with the 1948 constitutional amendment for 
pay of legislators. 
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LEGISLATURE 


Compensation of Members, Officers and Employees. SB 1 allows mem- 
bers of the legislature seven dollars per day in addition to per diem and mile- 
age and SB 2 amending G.S. 1947 Supp., 46-131b increases the compensation 
of engrossing clerks to seven dollars and of sundry employees whose compen- 
sation is not specifically fixed to four dollars per day. 

Commissions. The legislature provided two commissions to investigate 
and report their findings and recommendations to the legislature on the fol- 
lowing matters: Libraries and the law relating thereto (HB 416) and dis- 
criminatory employment conditions in the state (HJR 1), and also a com- 
mittee, state bonus for World War II veterans (HCR 3). 


LIQUORS AND BEVERAGES 


Cereal Malt Beverages. Three laws were enacted relating to cereal malt 
beverages. SB 64 amends G.S. 1947 Supp., 21-2701 and 79-3817 by restrict- 
ing the application of these sections to cereal malt beverage which does not 
contain more than 3.2% of alcohol by weight. 

SB 302 amends G.S. 1947 Supp., 21-2702 and 21-2703 to provide for 
the refund of tax on beverages purchased by any governmental agency or 
division; and new regulations respecting renewal of licenses, making it man- 
datory for a city to grant a license to a qualified applicant; also deletes the 
former language referring to the ownership of business by licensee, and further 
requires that no wholesaler or distributor sell in the state without being 
licensed to do so. 

G.S. 1947 Supp., 21-2706 is amended by HB 442 to provide for the 
revocation of a beer license for permitting alcoholic liquor on the premises 
and also that appeal shall not suspend the revocation of a license during the 


pendency of appeal. 
Intoxicating Liquor. Substitute for SB 9 authorizes the sale and use of 
intoxicating liquor under the restrictions imposed by that law. 


LIVESTOCK 


Community Sales. The inspection fee at community sales is increased by 
SB 215, amending G.S. 1947 Supp., 47-1008, which also includes a provision 
relating to the tenure of veterinary inspector. 

Protection of Domestic Animals. HB 242 makes it unlawful to sell cattle 
as clean or free from tuberculosis or brucellosis unless tested and found nega- 
tive within thirty days immediately preceding sale. G.S. 1947 Supp., 47-607 
is amended by SB 53 to exclude all steers brought into the state and all cattle 
delivered for sale at a community sale from the inspection requirements con- 
tained in that section. 


MILITIA AND DEFENSE 


Armories. The amount which may be expended for an armory building 
is increased to $50,000 by amendments of HB 305 to Sec. 48-306, G.S. 1935. 
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HB 304 amends Sec. 48-308, G.S. 1947 Supp., by including the Kansas 
armory board and military board of Kansas among organizations to which 
cities and counties may give financial assistance; also provides that any city 
or county may, after election, issue bonds to provide money for such purpose. 

Permissible interest rate of armory board securities is increased from 3% 
to 5% by HB 302 amendments to Sec. 48-317, G.S. 1947 Supp. 

Civil Defense. HB 411 authorizes the state to receive equipment, instruc- 
tions, etc., relating to civil defense from the federal government and to coop- 
erate with other states in the interest of civil defense for Kansas. 

Military Board. Section 48-215, G.S. Supp. 1947, is amended to increase 
_ the per diem of members to $10 (SB 323). 

National Guard. HB 303 amends Section 48-220, G.S. 1947 Supp., by 
adding Kansas state guard to the units to which allocation of moneys may be 
made and increasing the maximum to $3,000 for certain units, and also pro- 
vides that the military board may allocate money to armories for the payment 
of armory bonds. | 

Compensation of the adjutant general is increased and provision is made 
for the appointment of aides-de-camp with simulated rank of lieutenant-colonel 
in amendments to Section 48-203, G.S. Supp. 1947 (SB 269). 


MONOPOLIES AND UNFAIR TRADE 
Unfair Practices. SB 258 amends Section 50-401, G.S. 1947 Supp., to 


include excise taxes in definition of cost to retailer. Discrimination in sales 
and prices of alcoholic liquors is prohibited by Section 110 of SB 9. 


NEGOTIABLE INSTRUMENTS 


Acceptance. Checks are excluded from the provisions of Sections 52-1105 
and 1106, G.S. 1935, by amendment of HB 103. 


OIL AND GAS 

Abandoned Wells. The corporation commission is directed in SB 168 to 
cause an investigation of any abandoned oil or gas well likely to pollute any 
fresh water strata or supply and to plug such well at state expense, when no 
person can be found responsible therefor except the owner of the land. 

Leases. HB 190 permits any municipal body, cemetery association or dis- 
trict, or township to lease lands owned by them for drilling for oil or gas. 

Oil Inspection Law.' Section 55-426, G.S. 1947 Supp., is amended by SB 
150 to reduce inspection fee from three cents to one-half cent per barrel. 


PERSONAL AND REAL PROPERTY 


Accounts Receivable. SB 213 provides for the assignment of, and liens 
upon, accounts receivable, notice, and rights between account debtor and 
assignee, etc. 

Escheats. Section 58-405, G.S. 1947 Supp., is amended by HB 119 to 
include clerks of city courts among persons who shall list and report to the 
county commissioners unclaimed moneys in their hands. 
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PROBATE CODE 


Appraisers. Compensation of appraisers is increased to $5 per day in SB 
155 amendments to Section 59-1207, G.S. 1947 Supp. 

Guardian and Ward. Section 59-1804, G.S. 1947 Supp., as amended by 
SB 20, authorizes in detail the manner in which wards’ money may be invested. 

Intestate Succession. SB 297. amends Section 59-508, G.S. Supp. 1947, to 
provide that if either of parents left no heirs then a decedent's property shall 
pass to living heirs of the other parent. 

Management and Sale of Assets. Section 59-1402, G.S. 1947 Supp., is 
amended by HB 364 to permit continuance of decedent or ward’s business for 
such periods, not exceeding six months for any one period, as the court may 
determine. 

Settlement and Determination of Descent. HB ‘310 amends Section 
59-2249, G.S. 1947 Supp., to provide that final decree involving real estate 
shall be entered on the transfer record in the office of county clerk. 


PROCEDURE, CIVIL 


Appeals. Provision is made for right of appeal from the order of any 
court of record appointing or refusing to appoint a receiver without awaiting 
final determination of the cause of action (HB 134). 

Defamatory Statements. Radio broadcasting stations, etc., are not liable 
for defamatory statements of another unless it is proved that due care was not 
exercised to prevent such statement (SB 216). 

De positions. SB 21 amends Section 60-2823, G.S. 1935, by omitting offi- 
cial court reporter and substituting certified shorthand reporter as one of the 
officers before whom depositions may be taken. | 

Habeas Corpus. A person restrained by order of a health officer may 
petition the court for writ of habeas corpus, which shall be granted if the 
court finds he is not afflicted with infectious, contagious or communicable dis- 
ease (SB 39). 

Pretrial. SB 42 authorizes district courts to direct pretrial disposition of 
certain matters in order to expedite trials. 


PROCEDURE, CRIMINAL 


Juries. SB 94 amends Section 62-1412, G.S. 1935, to provide that in trials 
for felony, upon request of either side, the court shall call and pass for cause 
enough jurors so that there will remain 12 to be sworn after peremptory chal- 
lenges have been exhausted. 

Paroles. Section 62-2203, G.S. 1935, is amended by SB 182 to allow 
parole in all cases not punishable by death or life imprisonment. 


State Institutions. HB 327 amends Sections 62-1531 and 76-2461, GS. 
1935, and Sections 62-1532 and 76-2460, G.S. 1947 Supp., to. substitute state 
department of social welfare for board of administration; also contains new 
provision relating to the transfer of inmates from the state penitentiary or 
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industrial school to the state hospital for the insane, and makes provision 
relating to procedure to be followed upon reference to such state hospital for 
the insane of any person charged or under indictment who appears insane or 
who has been acquitted of a charge for such reason. 

Industrial Farm for Women. Amends HB 188, G.S. 1935, 76-2505, to 
permit imprisonment in county jail for women where sentence is for thirty 
days or less. ; 

Witnesses. Section 62-1420, G.S. 1935, as amended by SB 93, adds tha 
the neglect or refusal of the husband or wife of the person on trial to testify 
shall not raise any presumption of guilt nor be commented upon. 


PUBLICATION, LEGAL 


Newspapers. SB 178 amends Section 64-102, G.S. 1947 Supp., to provide 
that legal notices may be published on any day of the week but that successive 
notices shall be published on the same day of the successive weeks. 

A new schedule for printers’ fees is provided by SB 179 through an 
amendment to G.S. 1947 Supp., 28-137 with a new provision for taxing costs. 


PUBLIC HEALTH 
Barbers. Section 65-1817, G.S. 1947 Supp., is amended by HB 367 to 
increase the fee for renewal certificate to $5. 


Burials. HB 337 amends Section 65-134, G.S. 1935, to strike the provi- 
sion that a body may not be removed from or into any registration district 


until permit is obtained. 

Cosmetology. SB 304 amends Sections 65-1902, 1904, 1904a and 1906, 
G.S. 1947 Supp., and Section 65-1909, G.S. 1935, to reduce renewal fee for 
cosmetologists to $3, renewal fee for beauty shop license to $5 (or $7 if delin- 
quent), and $1 for transfer fee where the location is changed. 

Crippled Children. Under provisions of Sections 65-5a02 and 5a03, G.S. 
1935, and Section 65-5a05, G.S. 1947 Supp., as amended by HB 181, residence 
requirements are based upon residence in the state rather than in the county 
as formerly, and the basic fee allowable to hospitals for care is increased to 
eleven dollars per day. 

Dairy Products.. HB 406 amends Section 65-708, G.S. 1935, to provide 
fee for manufacture of ice milk and requiring Kansas manufacturers’ license 
for the sale within the state of any ice cream, ice milk, etc., manufactured out- 
side the state; also requires posted notice where ice milk is sold. 

Embalmers. Educatidnal qualifications prerequisite to licensing are 
increased by SB 223 amendment to Section 65-1701a, G.S. 1947 Supp. 

Hospitals. Section 65-425, G.S. 1947 Supp., is amended by HB 398 to 
redefine hospitals to include places caring for individuals suffering from mental 
or physical illness. 

Nursing. HB 200 repeals Sections 74-1101, 1102, 1104, 1105, and Section 
65-1101 and 1105 to 1110, inclusive, G.S. 1935, and Sections 65-1102, 1104, 
and 1111, and Section 74-1103, G.S. 1947 Supp., and provides a new code to 
govern profession of nursing, including professional and practical nursing. 
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Stream Pollution. SB 255 amends Sections 65-171e and f, G.S. 1935, to 
clarify language and to provide that investigation, services and orders rendered 
shall be made by such agency as directed by the state board of health, and 
also increases the penalty for violation of requirements and orders. 


PUBLIC UTILITIES 

Corporation Commission. Section 66-104, G.S. 1935, relating to jurisdic- 
tion of the commission, is amended by SB 310 to include transit companies 
rendering local transportation services in and between contiguous cities within 
the term “public utility” as used in the act. 

Investigation and Regulation. SB 311 amends Sec. 66-1503, G.S. 1935, 
to provide that the corporation commission may add to the total of expenses 
an amount to satisfy the deficiency of the prior year’s assessment and provides 
anticipated increases for the current year, and that the total amount assessed 
against utilities and carriers under the section shall not exceed $150,000 per 
annum. 

Liability Insurance. Section 66-1,128, G.S. 1935, is amended by SB 307 
to provide a minimum of $5,000 for property loss, $10,000 for personal injury 
or death to one person, and $20,000 for two or more persons in one accident. 

Motor Carrier Permits. Cause for suspension or revocation of permit is 
clarified by HB 380 amendment to Section 66-1,112c, G.S. 1935. 


RADIO 
The liability for defamation by means of radio is limited by SB 216. 


REPEAL OF OBSOLETE STATUTES 


Approximately 135 obsolete or useless sections of the general statutes 
were repealed in 1949. They are as follows: 
Agriculture. G.S. 1947 Supp., 2-1909 to 2-1912, inclusive (HB 53). 


Aircraft. GS. 1947 Supp., 3-136 to 3-138, inclusive (SB 366). 

Cities. G.S. 1947 Supp., 14-626 to 14-632, inclusive (SB 400) ; G.S. 1947 
Supp., 14-1006a (SB 368); G.S. 1947 Supp., 14-438c (SB 371); GS. 1935, 
13-1097 and 13-1098 (SB 367); G.S. 1947 Supp., 79-2427 to 79-2430, inclu- 
sive (SB 373). 

Counties. G.S. 1935, 19-1534a, 19-1535a and 19-1535b (SB 372); GS. 
1935, 19-806, 19-807, 19-807a and 19-807b (SB 361) ; G.S. 1947 Supp., 19-403 
to 19-405, inclusive (HB 115). 

Corporations. G.S. 1935, 17-2301 to 17-2327, inclusive (SB 377). 

Courts. G.S. 1935, 20-605 (SB 90). 

Public Utilities. GS. 1935, 66-316 (SB 369); G.S. 1935, 66-1210 to 
66-1212, inclusive (SB 360); GS. 1935, 66-2,103 to 66-2,105, inclusive 
(SB 362). 

Roads and Bridges. GS. 1935, 68-713 (SB 149). 

Schools. G.S. 1947 Supp., 72-1756a to 72-1756c, inclusive, 72-1858 and 
72-3513a (SB 363); G.S. 1947 Supp., 72-5601 to 72-5607, inclusive, 72-5607a, 
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72-5608 to 72-5614, inclusive, 72-5614a, 72-5615, 72-5615a and 72-5615b, 
72-5622 to 72-5624, inclusive (SB 18) ; G.S. 1935, 72-801 to 72-812, inclusive, 
72-814 to 72-817, inclusive, 72-819, 72-820 and 72-905 to 72-915, inclusive 
(HB 451). 

Soldiers, Sailors and Marines. G.S. 1935, 73-212 (HB 201). 

State Boards and Commissions. G.S. 1935, 74-114, 74-115 and 74-2603 
(SB 364); G.S. 1935, 76-1218 and 76-1219 (SB 385); G.S. 1935, 75-1602 
(SB 365). 

Townships. G.S. 1947 Supp., 80-1410 (SB 374). 


ROADS AND BRIDGES 


Motor fuels tax bills are cited below under “Taxation”; and vehicle regu- 
lations and fees above under “Automobiles and Motor Vehicles.” 

County Road Unit System. HB 213 authorizes the issuance of no-fund 
warrants to start operation of a road unit system on a cash basis in certain 
counties. 

HB 140 provides that counties operating under a road unit system may 
levy not to exceed ten mills for all road purposes, and if not under road unit 
system may levy not to exceed five mills while townships not under road unit 
system may levy not to exceed five mills. 

G.S. 1935, 68-516a and G.S. 1947 Supp., 68-516 are amended by HB 249 
to provide that townships shall turn over to the county all moneys levied or 
received for road purposes and all road machinery and equipment, that credit 
be given for such equipment and that the county may issue no-fund warrants 
to pay amounts owed thereon by townships. The amendments provide further 
that the township may transfer to the county any surplus funds from the gen- 
eral fund where no ad valorem tax has been levied for the general fund dur- 
ing the year preceding such transfer. 

Highway Commission. HB 421 amends sections 68-406, 68-412, 68-416 
and 68-506 of the General Statutes Supplement of 1947 and section 68-516 G.S. 
1947 Supp., was amended by section 1 of HB 249 to provide that the high- 
way commission may reclassify the highway system on the basis of engineer- 
ing and traffic studies, for the apportionment of costs between the commission 
and city of connecting links through the city and for the distribution of the 
special motor fuel tax to counties, cities and the highway fund. The amend- 
ments provide further for the classification of roads in non-county road unit 
system counties. 

SB 146 amends G.S. 1935, 68-401 and 68-402 and GS. 1947 Supp., 
68-402b and also repeals G.S. 1935, 68-402a and G.S. 1947 Supp., 68-1801 
to 68-1823, inclusive (repealing the one cent tax on motor fuel). The provi- 
sions generally are designed to secure benefits of federal road aid and pro- 
vides that the cities share of costs under federal aid program for highways 
shall be paid from the state highway fund and the counties’ shares from the 
counties’ road and bridge funds. 

Townships. The provisions of section 68-731 and 68-735, G.S. 1947 
Supp., are amended by HB 251 by changing the classification of townships to 
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which the sections are applicable, fixing the population bracket at more than 
twenty-five thousand and less than seventy-five thousand. 


Reconstruction of Bridges. HB 268 amends G.S. 1935, 68-1401, 68-1402 
and 68-1405 to provide that fifty percent of the cost of grade separation struc- 
tures shall be paid by the county and fifty percent by the railroad. 


Warning Signs. G.S. 1935, 68-121 and 68-122 are amended by SB 340 to 
require illuminated warning signs and barricades on roads where construction 
is under way and to permit governing bodies to allow the use of such roads 
under appropriate restrictions. 


SCHOOLS 


Association of School Boards. HB 52 amends Section 72-5326, G.S. 1947 
Supp., to provide new limitation upon dues in the Kansas association of school 
boards. 

Boards of Education. Section 72-1601, G.S. 1947 Supp., is amended by 
HB 149 to make the classification apply to Wichita. 


Boundaries. G.S. 1947 Supp., 72-3502, relating to overlapping districts, 
is amended by HB 113 to provide a new procedure to designate the territory 
of common school and rural high school districts, both of which maintain 
high schools and include land in their districts common to both areas. 

Section 72-3514, G.S. 1935 and Sections 72-3501 and 3509, G.S. 1947 
Supp., relating to formation of high school districts, is amended by SB 394 
to delete the requirement of approval by county commissioners and provides 
new procedure for appeal from decisions altering boundaries of adjoining 
districts. 

Buildings. Boards of education in certain second class cities maintaining 
high school extension courses are authorized to issue bonds, after election, for 
erecting and equipping additional buildings (HB 130). 

HB 287 authorizes the board of education of a second class city in a 
county of more than 75,000 to use not to exceed $50,000 of funds derived 
from the sale of any real estate to construct, equip, and acquire sites for other 
school buildings. 

HB 39 authorizes issuance of additional bonds not exceeding $10,000 for 
completion of a school building where the board of education of a second 
class city has heretofore commenced construction of a building authorized by 
an election and lacks funds to complete the building. 

Section 72-317, G.S. 1947 Supp., is amended by HB 135 to clarify the 
language and to provide that joint common school and rural high school 
buildings may be authorized by majority vote of the electors of each district 
voting at an annual or special school meeting. 

Rural high school districts are authorized by HB 15 to issue not to exceed 
$25,000 in bonds, after election, for remodeling and equipping an existing 
school house. 

HB 116 amends Sections 72-1852 to 1854, G.S. 1947 Supp., to make 
provisions of the act applicable to first as well as second class cities. 
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Certain common school districts may create a building fund, after sub- 
mitting the question to the electors of the district, by a tax levy and the sale 
of bonds (HB 445). 

Section 72-2507, G.S. 1935, is amended by SB 183 to require only 30% 
(formerly two-fifths)’ of the electors of the community high school district to 
petition for an election to vote bonds for buildings, and provides for notice 
of election. 

SB 125 amends Section 72-1047, G.S. 1947 Supp., to include rural high 
school boards under authority to levy for a building fund. 

SB 228 provides that rural high school, community high school and com- 
mon school districts may issue bonds as limited by Section 72-2001, G.S. 1935, 
after election, for the purpose of equipping, enlarging, remodeling, repairing 
and improving existing school houses. 

Community High School. HB 157 repeals Section 72-2617, G.S. 1935, 
and increases compensation of trustees of community high schools. 


Consolidation. Procedure for incorporating common school district, where 
no school building is contained therein, in adjacent district is provided by 
HB 160. 

HB. 415 amends Section 72-1803a, G.S. 1947 Supp., provides for special 
as well as general elections to vote on question of attaching territory to cities 
of the second class, provides that majority vote is sufficient, and requires that 
county superintendent shall, be notified of results. 


Conventions. Section 72-205, G.S. 1935 is amended by HB 422 to allow 
two conventions per year and to allow attending members a per diem. 


County Superintendents. HB 441 prescribes qualifications of county super- 
intendents in counties of 15,000 or less. 

Section 72-813, G.S. 1947 Supp., is amended by SB 356 to authorize the 
county superintendent to execute conveyance upon sale of buildings of dis- 
organized school district. 

District Officers. SB 230 amends Section 72-1027, G.S. 1947 Supp., to 


increase the term of principal or superintendent to two years and to include 
additional school classifications. 


Finance. (Taxes, levies and limitations are here included under this 
heading. ) 

HB 240 provides that the treasurer shall report to the superintendent. of 
schools the state of the perpetual and the annual school funds, and that the 
superintendent shall transmit to the state treasurer and to the county superin- 
tendents a statement showing the amounts to be allotted to each county. 

Authority is given in HB 127 for the selling of land which has been used 
for school purposes, the title to which remains with or has reverted to the 
state, the proceeds of the sale to go to the common school fund. 

SB 226, relating to permanent and annual school funds, authorizes the 
auditor and treasurer to charge off $212,582.11 representing principal and 
interest of void bonds issued during the period 1871-1888. 
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A new state school finance law was enacted for elementary schools by 
SB 358 to replace the state aid and the state support laws of 1947 (G.S. 1947 
Supp., Ch. 72, Arts. 59 and 60) which expire on July 1, 1949. Amended in 
the same act were sections 72-701 and 72-702, G.S. 1947 Supp. 

HB 444 provides a 3-mill levy for special high school equalization fund 
in certain counties not having a rural high school located wholly within its 
boundaries, and also provides for distribution to districts within the county 
maintaining high schools. 

Common school, rural high school and community high school districts 
and first and second class city school districts are authorized to transfer sur- 
plus in the special transportation fund to the general fund (SB 16). 

A common school district of more than 300 persons between the ages 
five and 21, with a valuation of less than $1,200,000, in a county of more than 
200,000 population, may issue no-fund warrants not exceeding $10,000 for 
the general fund (HB 289). 

HB 414 authorizes a common school district containing a third class city 
of 2,600 to 3,500 population in a county of 4,000 to 5,000 population to issue 
no-fund warrants in an amount not exceeding $10,000 for its general fund. 

Sections 72-5802 to 5805, G.S. 1947 Supp., are amended by SB 32 to 
provide for tax levies for county elementary schools and the method of dis- 
tribution, and provides new schedules and procedure. 

SB 31 amends Sections 72-5702 to 5706, G.S. 1947 Supp., inclusive, relat- 
ing to tax levies for high schools and methods for distribution of funds, pro- 
viding new schedules and procedures. 

HB 110, amending Section 72-327, G.S. 1947 Supp., eliminates the for- 
mula and fixes the levy for any common school district in Shawnee or Mission 
townships in Johnson county at not to exceed 23.00 mills. 

An increased levy of four mills is authorized for Highland Junior College 
by SB 257 amendments to Section 72-3307, G.S. 1947 Supp. 


Indebtedness. SB 229 amends Section 75-2317, G.S. 1935, to provide that 
application to issue additional bonds may be made to the school fund com- 
missioners on motion of the governing body of the school district, or must be 
made upon petition of 51% of the electors of the district; also to apply to 
common school, rural high school, and community high school districts. 

The limit of bonded indebtedness of boards of education of first class 
cities is increased to 6% by HB 144 amendments to Section 72-1704, G.S. 1947 
Supp. 

SB 357 amendments to Section 72-1820, G.S. 1935, increase the limit of 
indebtedness in second class cities to 5%. 

HB 409 amends Section 72-1050, G.S. 1947 Supp., to exempt bonds issued 
thereunder by the board of education of a second class city in a county of 
16,000 to 19,000 population and $29,000,000 to $38,000,000 valuation from 
limits of bonded indebtedness. 

Section 72-3507, G.S. 1935, is amended by SB 184 to clarify authority 
of rural high school boards, providing for notice of election to vote bonds 
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and select sites, providing that it is unlawful to issue bonds unless there are 
at least fifteen persons between the ages of five and 21 years residing in the 
district. 

Boards of education in certain second class cities are authorized, after 
election, to issue bonds for extension and addition to existing school buildings 
and erection of new high school buildings, the total of all outstanding bonds 
not to exceed 15% of valuation (HB 17). 


Military Reservations. SB 359 authorizes contracts with authorities of 
military establishments for schools thereon by governing board of a common 
school district or board of education of district adjoining or adjacent to a 
military reservation or establishment. 


Public Health Nurse. Section 72-223, G:S. 1935, is amended by SB 275 
to provide salary increase. 

Real Estate. HB 222, amending Section 1, Chapter 408, 1947 Session 
Laws, authorizes and validates sale by board of regents of certain land near 
Kansas state college of agriculture and applied science. 


Retirement. Sections 72-1761, 1762 and 1764, G.S. 1947 Supp., are 
amended by HB 280 to reduce the retirement age to 60, to increase the annual 
aggregate disability annuity to one-half of the average annual salary, and to 
permit ex-employees with 25 years service to retain benefits of the act. 


The Wichita board of education is authorized by SB 290 to establish a 
retirement system to supplement state teachers’ retirement to allow a maximum 
benefit of $125 per month. 


SB 219 amends Sections 72-5501, 72-5505 and 72-5518 of G.S. 1947 
Supp. to authorize service credits to employees performing school services at 
the time of induction into the armed services between September 1, 1940 and 
September 1, 1947; provides actuarial equivalent annuities prior to age 65; 
increases salary of executive secretary; amends requirements for prior service; 
provides additional service credit prior to 1956 for services between ages 
65 and 69. 


Special Education. Provision is made by HB 440 for the special education 
of exceptional children, i. e., crippled, defective, ill, or for any reason not 
able to profit from ordinary instructional methods. The act also creates the 
state division of special education and appropriates funds for that purpose. 


Transportation. SB 391 amends Section 72-609, G.S. 1947 Supp., to apply 
to districts in counties of 21,000 to 25,000 population and with assessed valu- 
ation of $30,000,000 to $40,000,000. 


Section 72-607, G.S. 1947 Supp. is limited in application by SB 370 
amendments to apply to districts in a county of more than 14,000 and less 
than 15,000, within which is a second class city with a population of not less 
than 1,850 nor more than 2,200, and which school district has a valuation of 
not less than $1,000,000 nor more than $3,000,000. 


SB 17 amends Sections 72-614 and 630, G.S. 1947 Supp., by clarifying 
the language “provide or furnish transportation” to include contracting for or 
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hiring buses; also repeals Section 72-2517a, G.S. 1935, relating to an obsolete 
statute permitting certain restricted districts to furnish transportation. 


SOCIAL WELFARE 


Blind. Every health and social agency, physician or nurse shall report to 
the state board of health the name and other information concerning all per- 
sons handicapped in vision within 30 days after the first consultation or meet- 
ing (HB 155). 

Other acts affecting blind persons are listed below under “State Insti- 
tutions.” 

Eligibility for Assistance. HB 202 amends G.S. 1947 Supp., 39-709, to 
provide that the transfer of property without consent of the county board by 
a recipient of assistance while on the rolls will render the recipient of aid 
ineligible for such time as the value of the property transferred would have 
maintained him in decency and health. 

Grants and Assistance. A special fund for the aged and handicapped is 
provided by SB 345 which provides that an additional sum of five dollars per 
month shall be paid by the state for each recipient of approved old age and 
aid to the blind assistance. 

State and County Funds. HB 403 repeals Section 79-1947a, G.S. 1947 
Supp., relating to additional levies for social welfare and amends Sections 
39-710 and 39-713, G.S. 1947 Supp., to except recipients of assistance from 
the requirement that persons receiving payment sign verified vouchers, and 
to provide a new formula for the distribution of state funds to counties. It is 
provided in general that the federal contribution being first deducted, the 
state will pay forty percent of approved county expenses less administrative 
costs until January 1, 1950, and fifty percent of all approved county welfare 
expenses after that date. 

State Department. The composition of the state department of social 
welfare is changed by HB 232 which creates a state board, state director, 
division of social welfare, division of institutional management and advisory 
commission on institutional management. The former state board of social 
welfare is abolished and institutional jurisdiction is conferred upon the state 
department of social welfare. 

Section 75-3306, G.S. 1947 Supp., is amended by SB 208 to provide that 
the failure of any county board to act on any matter before it within thirty 
days shall be deemed final action and further that appeals shall be before any 
employee or member of the state board to be designated by the board. 

SB 384 amends G.S. 1947 Supp., 75-3311 to authorize the additional 
“5.3 not to exceed twenty thousand dollars for a training school for 
the blind. 


SOLDIERS, SAILORS AND MARINES 


Commitment of Incompetents. SB 241 repeals Section 73-515, G.S. 1935 
and provides the procedure for the commitment for a person alledged to be 
of unsound mind who is eligible for care by the veterans administration. 
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STATE BOUNDARIES 


The boundaries between Missouri and Kansas along the Missouri river 
is adjusted by HB 25 which requires ratification of this act and a similar act 
by the state of Missouri by the Congress of the United States. 


STATE AGENCIES, BOARDS AND COMMISSIONS 


The acts relating to state boards and commissions and state departments 
and officers are summarized hereunder. 


Architect. HB 412 amends G.S. 1947 Supp., 75-1208 to permit the 
employment of draftsmen or engineering services by the state architect as may 
be necessary in the preparation of building plans. | 


Executive Council. The executive council is authorized by SB 397 to 
refund the purchase price of land sold under authority of chapter 421, Laws 
1947 in order to reacquire title. 


Highway Patrol. G.S. 1947 Supp., 74-20b01 relating to highway patrol 
retirement and pension system is amended by HB 226 to provide a means by 
which superintendent may avail himself of retirement provisions. 

HB 66 amending G.S. 1947 Supp., 74-20b07 fixes new service require- 
ments for retirement. 

The amendments of HB 68 to G.S. 1947 Supp., 74-20a01 and 74-20a05 
provide increases in salaries and limit the age at which members of the patrol 
shall be appointed. 


Kansas Traveling Libraries Commission. Authorized to cooperate to 
receive federal benefits for libraries (HB 436). 


Motor Vehicles. The purchase price which may be paid by the state for 
vehicles is increased to two thousand dollars each by SB 120 amending GS. 
1947 Supp., 75-3204. 

Public Records. HB 426 provides that the state historical society shall 
have an opportunity to examine and preserve any records, the destruction of 
which is authorized by Sections 75-3501 to 75-3504, inclusive, G.S. 1947 Supp., 
and further provides for the destruction of bond records relating to bonds 
paid in full on or before July 1, 1943. 


Retirement. Retirement pensions for veteran employees are provided for 
J. C. Mohler, Secretary of the Board of Agriculture (SJR 2) and Caroline 
Underhill, Assistant Reporter for Supreme Court (HJR 2) and Andrew 
Vester, George A. Root and Edith E. Wood (SB 82). 


Salaries, Expenses and Mileage. General increases in salaries were pro- 
vided for state librarian (HB 167); supreme court reporter and assistants 
(HB 168) ; supreme court clerk and deputies (HB 169) ; state bank commis- 
sioner (SB 123); secretary of board of regents (SB 165); state hotel and 
restaurant director (SB 166) ; members of board of administration and business 
manager (SB 201); members of highway commission (SB 349) ; chief state 
gtain inspector (SB 350) ; director of forestry, fish and game commission, and 
placing other employees under civil service (HB 165) ; members of state board 
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of review (HB 401); custodian of senate and house chamber (SB 33) ; mem- 
bers of hotel and restaurant board (SB 75) ; members of commission of revenue 
and taxation (SB 160); state fire marshal (SB 174) ; state livestock sanitary 
commissioner (SB 199); members corporation commission (SB 203) ; savings 
and loan commissioner, also placing deputies and assistants under civil service 
(SB 262); secretary, board of agriculture (SB 295); the governor and other 
elected state officers (SB 315); members legislative council (SB 328) ; labor 
commissioner (SB 341) ; justices of supreme court (SB 343) ; lieutenant gov- 
ernor (SB 344); architect (SB 351); budget director and accountant (SB 
352); supreme court law clerk and stenographers (SB 398) ; adjutant general’s 
office (SB 263 and SB 333). 

SB 333 provides general increase in the salaries of assistants and employees 
not under civil service appointment by establishing a classified exempt service 
in which the appointment is not by civil service but the salary is fixed by 
relation to comparable positions in civil service. The sections amended are: 
40-110, 46-408, 48-205, 72-114, 72-4134, 74-3105, 75-711, 75-3102, 75-3105, 
75-3107, 75-3109, 75-3111, 75-3113, 75-3128a, 75-3130, 75-3148, 75-3148a, 
77-301 G.S. 1947 Supp. 

Expense allowance and mileage as provided in G.S. 1947 Supp., 75-3207 
and 75-3210 and in G.S. 1935, 75-3203 are increased by HB 392 to seven 
dollars per day and seven cents per mile. It should be noted that the mileage 
provision relates to any public official of the state or any of the municipal 
subdivisions or to witnesses, jurors or other persons whenever mileage is 
allowed by law. 


STATE INSTITUTIONS 


Blind Persons. G.S. 1947 Supp., 76-157 is amended by HB 186 to include 
junior colleges and colleges among institutions where readers for the blind 
may be employed at state expense and to increase to three dollars per person 
the amount that may be paid by the board of regents for such purpose. 

HB 203 provides that preference be given by state institutions in pur- 
chasing and employing articles and services by the blind. 


Board of Health. HB 84 provides for the periodic inspection of state 
children’s institutions by the board of health. 

Buildings. HB 180 amends G.S. 1947 Supp., 76-6a10 to provide that 
student buildings and dormitories exempt from taxation are limited to those 
erected upon the campus of the institutions. 

Industrial Reformatory (Hutchinson). The board of administration is 
authorized by SB 272 to convey a certain tract of land belonging to the state 
industrial reformatory. 


Kansas Soldiers’ Home. HB 455 authorizes a board of managers to 
purchase a tract of land in Ford county for the use of the soldiers’ home. 


Receiving Home for Children. Sections 76-17a01 to 76-1705, inclusive, 
G.S. 1947 Supp., is amended by HB 81 to provide for a new receiving home 
for children under the direction of the state department of social welfare and 
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further that after the establishment of such a home no child shall be sent to 
a state industrial school before passing through the receiving home which will 
make recommendations to the juvenile court of the county from which the 
child was committed. 


Revolving Funds. The funds for Kansas University and the State 
Teachers College at Pittsburg were increased by SB 180 and an obsolete pro- 
vision deleted from G.S. 1935, 76-2601. 


STATUTES, GENERAL COMPILATION 


The revisor of statutes of Kansas is directed by SB 329 to edit and compile 
a new “General Statutes of Kansas of 1949” for publication in one volume 
by the state printer. The act provides that no 1949 Supplement to the General 
Statutes of 1935 shall be published. 


TAXATION 


Abatement of Tax. The commission of revenue and taxation may abate 
taxes on real property where the title is vested in any first class city of more 
than 20,000 and less than 24,000 population (HB 306). 


Cigarettes. Relating to cigarettes are two laws, SB 312 amending GS. 
1947 Supp., 79-3309, to provide for revocation of cigarette dealer’s license for 
violation of the unfair practices act, and HB 139 amending 1947 Supp., 79- 
3304, to provide that a temporary retail dealer’s license be only issued for a 
place of business of a temporary nature and to fix a fee of $10 for each con- 
cession of a show or carnival licensee. 


Equalization. SB 164 directs the registers of deeds to compile and for- 
ward to the commission of revenue and taxation lists of all real estate sold in 
the several counties and information relative thereto, to permit determination 
of the ratio of taxable equalized assessed valuation to sale price in the various 
counties, such information to be published. — 


Income Tax. SB 24 amends Sections 79-3205, 3206 and 3220 of GS. 
1947 Supp., and Sections 79-3208 and 3230 of G.S. 1935, to delete reference 
to compensation paid during world war II; to provide deduction for medical, 
etc., expenses and alter provision for personal exemptions to conform to federal 
law; to provide for optional joint return of husband and wife; and provide 
new periods of limitations within which refund may be claimed or proceedings 
brought for collection of tax. 

Section 79-3209, G.S. 1935 is amended by SB 386 to define includable 
gross income of deceased taxpayer. 

Judicial Foreclosure. HB 70 amends Section 79-2801, G.S. 1947 Supp., 
to provide that bringing of action to foreclose where aggregate assessed valu- 
ation of real estate subject to sale is less than $10,000 shall be within the 
discretion of the board of county commissioners. 

Section 79-2804b, G.S. Supp., 1947, is amended by SB 319 to provide that 
the time limitation for bringing action be construed as condition precedent to 
bringing action and not statute of limitation. 
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Levies and Limits. SB 217 provides that whenever a special assessment 
is levied against real estate belonging to another taxing division or municipality 
that the latter shall levy separately for the payment thereof, such levy not to 
be subject to any limitation. 

HB 99 provides general authority and procedure for any municipality to 
levy not exceeding two mills for a special fund for public improvements and 
to issue bonds to complete the fund. 

HB 271 amends G.S. 1947 Supp., 79-1948, to increase levy limits for 
Kansas City. HB 265 amends G.S. 1947 Supp., 79-1950, to provide the levies 
and limits for cities between 60,000 and 110,000 population and HB 298 
amending G.S. 1947 Supp., 79-1951, authorizes an increased aggregate levy to 
12 mills for first class cities of less than 50,000 and provides an optional con- 
solidated general operating fund for such cities under a city manager form 
of government. 

Levies and limits are authorized for second class cities by SB 252, amend- 
ing G.S. Supp. 1947, 79-1952, to authorize a consolidated general operating 
fund of 8 mills and other levy limitations, and HB 111, which authorizes 
certain second class cities to levy an additional one mill for fire department 
purposes where a fire department substation has been established. 

Section 79-1953, G.S. 1947 Supp., is amended by SB 294 to authorize a 
consolidated general operating fund of nine mills and other levies and limita- 
tions for cities of the third class, while HB 63 amends Section 12-1405, G.S. 
1935, and Section 79-1962, G.S. 1947 Supp., to authorize an increased levy 
by third class cities and townships of one mill for cemeteries. 

Levies and limits for schools are provided by SB 62, amending G.S. 1947 
Supp., 79-1956, relating to common school districts to increase the general 
fund levy to 8 mills and to limit the application of 14-mill aggregate levy to 
overlapping common school and high school territories where 50% or more 
of the territory of a common school district not maintaining high school is in 
the taxable area of overlapping high school district. 

SB 61 amends Section 72-3506, G.S. 1935 and Section 79-1958 and 1964, 
G.S. 1947 Supp., and also repeals Section 79-1958a and 1964c, G.S. 1947 Supp., 
to delete the provision fixing the time for annual meetings and providing the 
limit of levies for all purposes except bonds and transportation of pupils to 
six mills for rural high school districts. The amendments provide in addition 
the procedure for voting upon an additional levy at a general or special election. 

The aggregate tax levy limitations for a restricted class of second class 
city boards of education are contained in HB 185, while the same are provided 
for Pittsburg in HB 219. 

Additional road and bridge levies up to 10 mills for road unit counties 
and 5 mills for other counties are authorized by HB 140. 


Marshall county may levy additional taxes for a two-year period for 
rebuilding its county home (HB 107). 

State levies are provided by SB 81 to pay the principal and interest of 
soldiers’ compensation bonds, by SB 346 amending G.S. 1947 Supp., 76-6b01 to 
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provide an increased permanent 34-mill levy for buildings for state institutions, 
and by SB 414, which directs a levy in an amount sufficient to raise for the year 
ending June 30, 1950, $7,500,000 and for the year ending June 30, 1951, 
$8,500,000, in addition to other levies provided by law. 


Liens. HB 262 amends Sections 79-1804 and 1805, G.S. 1935, to provide 
that taxes become due immediately and shall be paid by the grantor where the 
property is conveyed between March 1 and November 1 to a tax-exempt 
grantee. 

Motor Carriers. Section 79-6a02, G.S. 1935, is amended by HB 379 to 
provide that the commission of revenue and taxation may waive or reduce 
penalties for good cause. | 


Motor Fuel and Special Fuel Use Tax Law. Under amendments of HB 
315 to Section 79-3410, G.S. 1947 Supp., provision is made that reports to the 
director shall be certified, and reference to oath or affirmation is omitted in 
the section. 


SB 144 amends Sections 79-3408, 3409 and 3419, G.S. 1947 Supp., and 
Section 79-3425, G.S. 1935, providing five cent gallonage tax on motor vehicle 
fuels until midnight June 30, 1951 and thereafter four cents; allows 3% 
gallonage loss to distributors; distribution of five cent tax — 2% to administra- 
tion, and of the remainder 4/5 to the highway fund and 1/5 to special county 
road and city street fund; four cent tax wholly to highway fund. From the 
special fund there shall be paid each quarter to the road and bridge funds 
of the several counties $875,000, and to the street and alley funds of the 
several cities, $250,000. 


The special one-cent tax on motor fuel and the special one-cent tax on 
special fuels (both of which provided no exemptions) are repealed by SB 146. 


Sections 79-3435, 3437, 3439, 3443, 3448, 3449, G.S. 1947 Supp., are 
amended by SB 147 increasing the gallonage tax on special fuels to five cents 
until midnight June 30, 1951, and imposing four cents thereafter, and other 
administrative amendments; also provides distribution of tax: 2% to adminis- 
tration, and of the remainder of the five cent tax 4/5 to go to the highway fund 
and 1/5 to the special county road and city street fund; all of remainder of the 
four cent tax to be credited to the highway fund. 

SB 145 (effective January 1, 1950) amends Sections 79-3423 and 3429 
and repeals Section 79-3418, G.S. 1947 Supp., relating to tax exemption per- 
mits, providing method of obtaining refund of tax on motor vehicle fuel used 
for any purpose other than use on the public highways. 

SB 405 authorizes payment of gasoline tax refunds to the persons therein 
named. 


Retailers’ Sales Tax. SB 36 amends Section 79-3606, G.S. 1947 Supp., 
exempting certain sales of aircraft and parts to carriers in interstate and foreign 
commerce or to foreign governments or for use outside the United States. 

Distribution of the retail sales tax fund is provided for in SB 383 which 
amends G.S. 1947 Supp., 79-3621, 79-3621a. 
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TOWNSHIPS 


Buildings. Townships are authorized to issue bonds not exceeding 
$6,000 to repair and remodel township hall condemned by the state fire marshal 
(HB 174). 

SB 378 authorizes the issuance of bonds not exceeding 1% of the town- 
ship valuation for funds for construction and repair of township buildings. 


Cemeteries. Authority for accepting and maintaining certain cemeteries 
is contained in HB 40. An additional tax levy is authorized by HB 63. Other 
cemetery legislation which may be of interest to townships has been herein- 
before summarized under “Corporations.” 

Elections. Section 80-1801, G.S. 1947 Supp., is amended by SB 248 to 
increase the population bracket to include townships in counties of 25,000 to 
75,000 population. 

A registration law was extended by HB 109 (see summary under “Elec- 
tions” above). 

Finance. A township having a population exceeding 11,000 which did 
not levy for the general fund in the year next preceding, and has a surplus 
in the general fund, may transfer money from the general fund to any other 
fund (SB 338). 

Fire Protection. HB 241 amends Sections 80-1507 and 1509, G.S. 1947 
Supp., to provide that resident property owners within a radius of seven miles 
may petition for creation of a benefit fire protection district, and authorizes 
a 1/-mill levy. 

G.S. 1947 Supp., Section 80-1513, is amended by SB 395 to provide that 
territory in any district thereafter included in the corporate limits of the city 
shall continue to be part of the fire district. 


Hospitals. SB 67 authorizes creation of a hospital district composed of 
any city of the second class which is located in a county of more than 50,000 
population, containing no first class city, and one or more townships or por- 
tions; sets out procedure for creation of such district and designates powers 
and duties. 

Section 80-2123, G.S. 1947 Supp., relating to joint third class city and 
township hospital district, is amended by SB 108 to authorize leasing of a 
hospital to any person, corporation or society. 

Libraries. HB 419 amends Section 80-804, G.S. 1947 Supp., to extend 
authority to cooperate in maintaining libraries to townships in a county of 
3,000 to 5,000 population, $7,000,000 to $15,000,000 valuation, operating 
under the county road unit system and containing not less than nine townships. 

Parks. HB 331 authorizes townships to lease any lake or park to which 
it has title to any 4-H Club, Hereford association, county fair, or other charitable 
or farm organization. 

Public Health. Certain townships may acquire land for trash and garbage 
disposal purposes and levy not exceeding one mill for the first year and one- 
half mill thereafter for purposes of the act (HB 250). 
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Sewage Systems. SB 133 amends Sections 80-2010, 2021, and 2022, 
G.S. 1947 Supp., providing generally that five mills may be levied annually 
for maintenance and operation of a sewage system and providing for the 
retirement of bonds where part of the sewage system territory is subsequently 


taken into a city. 


WEIGHTS AND MEASURES 


Amendments to the weights and measures law (G.S. 1935, 83-121 and 
G.S. 1947 Supp., 83-128) were effectuated by SB 218 and GS. 1935, 83-117 


was repealed. 
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By Tue City ATTORNEYS’ ASSOCIATION OF KANSAS 
(Organized May, 1948) 
1948-49 Officers 
James W. PutNaM, Emporia, President 
Frep W. ALEY, Wichita, Vice-President 
RoBERT E. FERGUSON, Marysville, Secretary-Treasurer 


2nd Annual Convention 
Mr. Benjamin S, Adamowski, Corpora- 
tion Counsel of Chicago, headlines the 
second annual conclave of the association 
scheduled for May 26th at the Hotel 
Kansan. Mrs. Adamowski will also be our 
_— guest at the big convention dinner 


ursday noon at 12:15 on the Kansan 
roof garden. 

In addition to Mr. Adamowski’s address 
at noon, there will be round table discus- 
sions beginning at 10:00 in the morning 


and in the afternoon. Prior to adjourn- . 


ment, there will be an election of officers 
and a report of the organization committee. 
A social hour is planned for late in the day. 

The 1949 convention committee is 
headed by City Attorney Frank Eresch of 
Topeka. Other members include L. W. 
Chesney, Gordon N. Lowry, Tom J. Butler, 
Jr., and Wayne Lockridge. 


The Special Topeka Meeting 

On Thursday, March 31st, 57 city 
— assembled at a special conference 
called by the president for a discussion of 
the cities’ roll under the new liquor law. 
Speakers included Charles H. Hobart of 
the Attorney General's Office and Albert 
B. Martin, General Counsel of the League 
of Kansas Municipalities. 

The attorneys es voted unanimously 
to recommend that the closing hour for 
liquor stores be placed at 11:00 p. m. and 
that the maximum license tax in the sum 
of $300.00 be charged by all cities. The 
counselors also requested that the officers 
recommend to the hy ay commissioner, 
when appointed, that he establish regula- 
tions providing that all retail licenses will 
become effective only after payment of the 
local municipal tax, and that in the applica- 
tion forms prepared, information as to the 
zoning area wherein the store will be 
located be fully set out. 


Nominating Committee 


A 5-man committee will present nomi- 
nations for 1949-50 officers. The com- 


mittee members are Frank Liebert, Coffey- 
ville, Chairman; James L. Galle, McPher- 
son; J. Sidney Nye, Newton; Orin Jordan, 
Beloit; Clark McPherson, Garden City. 


Special Organization Committee 

A committee to investigate and recom- 
mend methods of improving the organiza- 
tion was appointed at the Topeka meeting 
and requested to report at the May con- 
vention. This committee includes W. J. 
Burns, Independence, Chairman; Frank 
Eresch, Topeka; Gordon Lowry, Valley 
Falls. 


NIMLO Membership Totals 14 

Latest reports from NIMLO Head- 
quarters state that their membership 
includes the following cities: Atchison, 
Coffeyville, El Dorado, Emporia, Hutchin- 
son, Independence, Junction City, Kansas 
City, Kansas City Public Utilities Board, 
Lawrence, Liberal, Newton, Ottawa, 
Topeka, and Wichita. 


Garden City Joins 
Clark McPherson, City Attorney of 
Garden City, is the newest member of our 
association. Membership now exceeds 70 
cities of all three classes. 


To Discuss Bulletin 

At the Topeka meeting it was suggested 
that all city errno pact ar adie 
ability of continuing publication of a bulle- 
tin of district court decisions affecting 
municipalities. Such a bulletin has been 
in the process of preparation by the Bureau 
of Governmental Research at KU. It can 
only be continued if all city attorneys 
promptiy forward summaries of cases on 

e and of decisions when made. While 
such a bulletin will necessitate some work 
many of the city attorneys believe that it 
oy be of valuable assistance in their 
work. 
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SIXTY-SEVENTH ANNUAL MEETING OF 
THE BAR ASSOCIATION OF THE STATE OF KANSAS 


TOPEKA, KANSAS 
MAY 27 AND 28, 1949 


HOTEL JAYHAWK 


Programs of the following Associated Organizations may be included in the 
Convention Program: 


KANSAS JUDICIAL ASSOCIATION 

KANSAS COUNTY ATTORNEYS’ ASSOCIATION 
CITY ATTORNEYS’ ASSOCIATION OF KANSAS 
KANSAS SHORTHAND REPORTERS’ ASSOCIATION 





PROGRAM 


CITY ATTORNEYS’ ASSOCIATION OF KANSAS 
(Second Annual Convention) 


James W. Putnam, President, Emporia 
Frep W. ALEY, Vice President, Wichita 
RoBert E. FERGUSON, Secretary-Treasurer, Marysville 


HOTEL KANSAN, TOPEKA 
THURSDAY, MAY 26, 1949 


MORNING 


9:45—Registration 

10:00—Call to order 
Introduction of members and guests 

10:15—Roundtable discussion, led by Albert B. 
Martin, General Counsel, League of 
Kansas Municipalities 
New Laws Affecting Municipalities 
The City’s Role Under New Liquor Law 

12:15—Roof Garden—Annual Dinner—James 
W. Putnam, presiding 
Greetings — The Honorable 
Fatzer, 
Kansas 
Guest Speaker— The Honorable Ben- 
jamin S. Adamowski, Corporation Coun- 
sel, Chicago, Illinois 


Harold 


Attorney General, State of 


AFTERNOON 

2:00—Discussion: Bulletin on District Court 

Decisions — Jack McKay, Bureau of 

Governmental Research, KU 
2:30—Report of Organization Committee 
2:45—Report of Nominating Committee 
3:00—Election of Officers 

Introduction of New Officers 
3:15—General Discussion — Municipal Prob- 

lems 
5:00—Social Hour 

1949 Convention Committee: 

Frank L. Eresch, Chairman 

L. W. Chesney, League of Kansas 

Municipalities, Topeka 

Gordon N. Lowry, Valley Falls, Kansas 

Tom J. Butler, Herington, Kansas 

Wayne Lockridge, Garnett, Kansas 


KANSAS SHORTHAND REPORTERS’ ASSOCIATION 
Convention Headquarters — HOTEL JAYHAWK 


GLENN M. Fowler, President, Wakeeney, Kansas 
MABEL M. Sirs, Vice President, Wichita, Kansas 
MarsHA NOBLE, Secretary-Treasurer, Fort, Scott, Kansas 


THURSDAY, MAY 26, 1949 


EVENING 
9:00—Executive Meeting — Jayhawk Hotel 


FRIDAY, MAY 27, 1949 
MorNING 
9:00—Registration 
10:00—Invocation — Rev. Neil W. Concannon 
10:15—Address of Welcome— Hon. C. A. 
Magaw 
10:30—Response — Lura Middaugh 
10:45—Appointment of Committees and Presi- 
dent’s Address — Glenn M. Fowler 
11:15—Report of Secretary — Marsha Noble 
11:30—Report of Legislative Chairman — Ed 
Hall 
12:00 Noon—Luncheon — Hotel Jayhawk 


AFTERNOON 
2:00—SEMINARS 
Past—Raymond Krutsinger 
1949——Gladys Joseph 
Ethel High 
Ned King 
Lorraine Edmonds 
John Moore 
General Discussion 
7:00—Banquet — Hotel Jayhawk 


SATURDAY, MAY 28, 1949 
MORNING 


10:00—Report of Committees 
Election of Officers 
Unfinished Business 

12:00 Noon—Luncheon and Installation of 
Officers 
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THE BAR ASSOCIATION OF THE STATE OF KANSAS 
THURSDAY, MAY 26, 1949 
AFTERNOON AND EVENING 


3:00—Registration in Hotel Jayhawk Lobby 


7:00—President’s Annual Dinner for Officers and Executive Council at the home of President 


Lillard 


9:00—Annual Meeting of the Executive Council 


FRIDAY, MAY 27, 1949 


MorNING 


9:00—General Assembly — Assembly Room of 
City Auditorium, President Thomas M. 
Lillard presiding 
Call to order 
Address of Welcome — James E. Smith, 
President, Topeka Bar Association 
Response— W. D. Vance, President- 
Elect 
Report of the Committee on Convention 
Rules 
Appointment of Resolutions and Nomi- 
nating Committees 
President’s Annual Address 
Report of Secretary-Treasurer and Rec- 
ommendations of the Executive Council 


Report of the Editor of the Bar Journal 


COMMITTEE REPORTS 


Amendments of Laws and Uniform Legisla- 
tion — 
Otis S. Allen, Chairman, Topeka 
Criminal Law and Enforcement — 
Howard W. Harper, Chairman, Junction City 
Historical Committee — 
J. C. Ruppenthal, Chairman, Russell 
Illegal Practice of the Law — 
Eldon Sloan, Chairman, Topeka 
Junior Bar Conference — 
Thos. M. Van Cleave, Jr., Chairman, Kansas 
City 
Committee on Legal Aid — 
James E. Smith, Chairman, Topeka 
Legal Institutes — 
F, C. Bannon, Chairman, Leavenworth 
Local Bar Associations — 
Randal C. Harvey, Chairman, Topeka 
Membership Committee — 
W. D. Vance, Chairman, Belleville 
Memorial Committee — 
D. Arthur Walker, Chairman, Arkansas City 
Organization of Sections — 
LaRue Royce, Chairman, Salina 
Professional Ethics — 
Hon, Albert Faulconer, Chairman, Arkansas 
City 
Prospective Legislation — 
Edw. M. Boddington, Chairman, Kansas City 


Public Relations — 

Emmet A. Blaes, Chairman, Wichita 
Selection of Judges — 

Hon. E. R. Sloan, Chairman, Topeka 
Standards for Title Opinions — 

Margaret McGurnaghan, Chairman, Topeka 
Taxation — 

Fred E. Gulick, Chairman, Topeka 
12:00—Recess 
12:15—Law School Luncheons 


AFTERNOON 
Legal Institute Discussions arranged by 
Committee on Organization of Sections 
— LaRue Royce, Chairman, Salina 
2:00—Assembly Room — City Auditorium 
A. Probate and Title Work 
Chairman, Lester L. Morris, Wichita 
1. The Lawyer Examines an Abstract of Title 
— LaRue Royce, Salina 
Comment: Charles Knapp, Coffeyville 
General Discussion 
2. Disputed Areas of Probate Court Jurisdiction 
— Edwin B. Brabets, Hutchinson 
Comment: Patrick B. McAnany, Kansas City 
General Discussion 
3:15—Room 202 — City Auditorium 


B. Legal Draftsmanship 
Chairman, Nona E. Snyder, Kansas City 

1. In Office Practice— Paul J. Donaldson, 
Wichita 
Comment: Frederick L. Hall, Dodge City 
General Discussion 

2. In Pleadings and Court Procedure —T. F. 
Railsback, Kansas City 
Comment: John F. Eberhardt, Wichita 
General Discussion 


EVENING 
7:00—Hotel Kansan Roof Garden 
SIXTY-SEVENTH ANNUAL BANQUET 
OF THE ASSOCIATION 


Toastmaster — President Thomas M. 
Lillard 
Address — Dr. 
Topeka 


Kenneth McFarland, 
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SATURDAY, MAY 28, 1949 


MorNING 2. Mistakes a Trial Judge Too Often Sees — 
Hon. Karl Miller, Dodge City 


9:30—Room 202 — City Auditorium 
C. Administrative Practice _— Hon. Edgar C. Bennett, Marys- 


Chairman, John W. Brand, Lawrence ? : 
. The Workmen’s Compensation Law in Action General Discussion 
: 12:00—Recess 
Joe Nickell, Topeka , 
Comment: Edw. M. Boddington, Jr., Kansas 12:15—Stag Luncheon — Hotel Jayhawk Roof 
City Garden 
General Discussion 
. Corporation Commission Practice in Motor AFTERNOON 
Carrier Cases — Floyd D. Strong, Topeka 2:00—Final General Assembly — Hotel Jay- 
Comment: C. Zimmerman, Wichita hawk Roof Garden (Immediately fol- 
General Discussion lowing the Stag Luncheon) 
10:30—Assembly Room — City Auditorium Unfinished Committee Reports 
Report of Resolutions Committee 
D. Trial Practice Report of Nominating Committee 
Chairman, Hon. C. A. Spencer, Oakley Election of Officers 
1. Cross Examination — Its Virtues and Vices Final Adjournment 
—Howard T. Fleeson, Wichita E 
Comment: Douglas Hudson, Ft. Scott VEENS 
General Discussion 8:00—Stag Show — City Auditorium Arena 


Attend the 
ANNUAL STATE BAR MEETING 
MAY 27-28, 1949 
TOPEKA, KANSAS 
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NOTICE OF PROPOSED AMENDMENTS 
TO BY-LAWS 


In accordance with Article VII of Constitution of the Bar Association of 
the State of Kansas relating to amendments to the Constitution, notice is 
hereby given of the following proposed amendments designated below as 
“Resolution No. 1” and “Resolution No. 2” and which have been adopted by 
the Executive Council of this Association. 


These propositions will be called up for consideration at the opening 
Session of the General Assembly on Friday morning, May 27, 1949. 
BERYL R. JOHNSON 
Secretary-Treasurer 


RESOLUTION NO. 1 
{Proposed Amendment] 
Be it resolved by the Executive Council of the Bar Association of the State of Kansas 


(in meeting regularly convened on this 11th day of December, 1948): That Section 1 
of the By-laws of the Association be amended as follows: 


(a) By changing the schedule of dues to read as follows: 
“1. First year after admission to the bar 
“2. Second year after admission to the bar 
“3. Third year after admission to the bar 
“4, Each year after third year 
“5. Sustaining membership 


(b) By changing the last paragraph of said Section I to read as follows: 
“Law School Students of the University of Kansas Law School and Washburn 
University Law School may be enrolled as Student Associates and will be 
furnished with the Bar Journals at $2.40 per year.” 


RESOLUTION NO. 2 
{Proposed Amendment} 


Be it resolved by the Executive Council of the Bar Association of the State of Kansas 
(in meeting regularly convened on this 11th day of December, 1948): That Section V 
ro the By-laws of the Association be amended, in the first paragraph thereof, to read as 
ollows: 


“The following standing committees shall be appointed annually by the President, 
each to consist of the number of members designated, to serve, except the Historical 
Committee, for the year ensuing and until their respective successors are appointed. 
The term of office for members of the Historical Committee shall be five years. 
The President of the Association shall designate the chairman of the several 
committees at the appropriate times and shall notify each committee member of 
his appointment.” 
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CALLING ALL ‘“‘J. A.’S”’ 


John McCall, Chairman of Kansas Judge Advocates Association, has called a meeting 
of all former officers of The Judge Advocate General’s Department for dinner at 6:00 
p-m., Saturday, May 28, 1949 (before the bar show). Send reservations to Wendell L. 
Garlinghouse, Capitol Federal Building, Topeka, Kansas. 


NORTHWESTERN KANSAS BAR MEETING 
NOTICE 


By JAMEs E, TAYLOR, President 
The date of the next meeting of the Bar Association of Northwestern Kansas will 
be Saturday, June 11, 1949. The meeting will be held at Osborne, Kansas. 


The Northwestern Kansas Bar Association consists of all counties composing the 
sixth congressional district, or Salina west. A cordial invitation is extended to every 
lawyer and judge to be present at this meeting. 
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JOTHE LOITOR 


Address communications to Franklin Corrick, 
Third Floor, Statehouse, Topeka, Kansas 


SCANNING OF LITIGATION IN VARIOUS KANSAS 
| COURTS SUGGESTED 


By J. C. RUPPENTHAL of the Russell, Kansas, Bar 


Again a thought comes up on a line that has been followed in my mind for many 
years. While the mass of ao in our eight kinds (seven of them unnecessary) of 
trial courts in Kansas, is a rather dreary routine of repetition, yet certainly new facets of 
age-old problems with now and then a really new question, come up steadily in our 105 
district courts; and perhaps even more frequently in our 105 probate courts, with some 
city, county and juvenile problems, and even JP and police court issues. Then there are 
the near-courts, mere administrative bodies of the state, that gleefully combine legislative, 
executive and judicial functions, in a way to astonish lawyers of former generations. 


My thoughts revert to this course of thinking by an item of news in the K. C. Star 
that I clipped this morning, and of the factual and legal background, I hope to learn 
more. 

This item dated March 19 from Arkansas City, Kansas, says that Judge Faulconer 
in the district court has a problem of a missing man who disappeared in 1923 leaving 
undivided 2/3rds interest in (real?) pro « A sister of the missing man has now 
begun an action of some kind to “declare bes ” the missing man. 


At once I have become interested as to the nature of this action. What do they ask 
for relief? Especially, if the absentee be dead, how can a district court take jurisdiction 
until the probate court has first acted as to his estate? How does plaintiff by-pass the 
probate court? 


This illustrates what I started with above — the frequent incidents of great profes- 
sional interests, or at least of considerable interest, not alone as moot questions or 
academic study of the law, but often having a practical interest all over the state in like 
or somewhat similar situations. 


I long have thought of what would be useful, but I have no clear idea how to attain 
results of this kind. Possibly the state bar could erect a new committee charged with the 
express duty of scanning daily all trial dockets over the state and culling the cases of 
teak) professional interest, and then summarize these each quarter in the Journal 

Such committee would be a —- for sending in to it, new trends, new ideas, 
new cases, etc., from all courts. Perhaps each local bar association that is organized could 
be requested to have a reporter for its county or field. Every lawyer should feel free to 
tell or write to the committee on Current Cases (or whatever the committee be called). 
So should every trial judge. Of course a wide variation of view would be found as to 
what IS a new idea, a new theory, a new principle or practice that would warrant in the 
least, 2 mention of such alleged new case, etc. That is where the committee, as a sort 
of editorial board, would select only those it deemed justly of merit as new. 


Maybe this letter should go instead to the state Bar board or officers, but as 
publicity would be the useful thing, the Journal seems to me to be first consulted. 
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THE NEW ARMY COURTS-MARTIAL LAW 


By Wi.uuaM R. ScotT* 


Title II of the Selective Service Act of 1948' embodies a series of amend- 
ments and additions to existing Articles of War’ which attempt to remedy 
certain defects found to exist in our Army Courts-Martial system during 
World War II. A study of the needed reform was undertaken by an Advisory 
Committee on Military: Justice, hereinafter referred to as the Advisory Com- 
mittee, whose members were selected by the American Bar Association and 
appointed by the Secretary of War.® After extensive hearings and investiga- 
tions, a report was submitted by the Advisory Committee to the Secretary of 
War making findings of inadequacies in the operation of our courts-martial 


*Assistant Professor, University of Kansas School of Law. 


1 62 Stat. 627 a7, A986). 10 U.S.C.A. §§ 1472 et sea. (Sup) 

2 41 Stat. 787 (1920), as amend: 10 U.S.C. § 1471 Pigaey” ‘The Articles of War are statutes 
enacted by Congress pursuant to ‘its constitutional wer “to make Rules for the Government 
and Re tion of the land and naval Forces.” U.S. Const. Art. I, § 8. Con agrees had made 
various revisions prior to 1920. War Department Technical Manual 27-255: Mili Justice 

3 Royall, Revision at th ary Yastios Procem cs Proposed by the War Denabtment, 33 V 

oO e ry ice e War en a. 

Rev, 260 21 269, 270 (1947). . 
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system and recommendations for their correction.* There was a similar report 
made by the Committee on Military Affairs of the House of Representatives.° 
The Secretary of War, after considering these reports, made a determination 
as to changes which the War Department thought necessary.® Bills were 
then introduced which resulted in the present legislation. 

One frequent criticism during the last war was that discrimination existed 
between officers and enlisted men.” Only commissioned officers were eligible 
for membership on courts-martial.* Enlisted persons are now permitted to 
serve on general and special courts for the trial of enlisted persons, when 
requested in writing by the accused, at any time prior to the convening of the 
court.° When such a request is made, at least one-third of the total court 
membership must be enlisted persons.’° This amendment was recommended 
by the Committee on Military Affairs of the House of Representatives." The 
Advisory Committee, the Secretary of War and the Under Secretary urged that 
the appointing authority, having the duty of appointing courts, should be given 
the power of selecting enlisted men in its discretion rather than have the 
exercise of discretion rest with the accused.’ It was the opinion of Under 
Secretary Royall that the allowance of enlisted persons to serve at all was a 
wide departure from precedents and tradition and that the problem should be 
approached as an experiment with power in the appointing authority to test 
the workability of this change. He pointed out that the consensus of qualified 
opinion showed that there would not be any radical change in results of trials, 
but there would be interference with military discipline offsetting any benefits.’ 
The War Department seemed doubtful of the success of its own proposal.* 
Justice Holtzoff of the District Court of the United States for the District of 
Columbia, a member of the Advisory Committee, took the view that little 
would be gained by using enlisted men on the courts. No one can predict 
in advance the outcome of allowing enlisted personnel to be court members; 
the true test must await war-time conditions. If a vote were taken among 
enlisted persons and defense counsel, they would probably approve the present 
law despite the adverse comment. Since the admission of enlisted persons to 
court membership has been described as a “most interesting experiment in the 
art of self-government,’””** it would appear that the selection of court personnel, 


4 Id. at 269, 270, 271. 

5 H.R. Rep. No. 2722, 79th Cong., 2d Sess. (1946). 

6 Royall, supra note 3, at 271. 

7 ita ustice: Changes Advised in Courts-Martial System, 33 A.B.A.J. 40, 41 (1947). 

8 41 Stat. 787, 788 (1920), 10 U.S.C. §§ 1472, 1475 (1948). There are three classes of courts- 
martial: a) a general court consist = at least five officers as members, one of whom is 
designated a law member, together with a trial judge advocate and an assistant (prosecuting 
attorneys) and a defense and an assistant defense counsel. This court has power to try any 
person subject to military law for violation of any Article of War and may impose an 
authorized punishment, including dismissal from the service, life imprisonment or even deat 
in certain cases; b) a special court consisting of at least three officers as members, together 
with a trial udge advocate and defense counsel. This court is more limited as to persons 
who may be tried and the type of punishment which may be imposed; c) a summary court 
consisting of one officer who performs all court functions including the duties of trial judge 
advocate and defense counsel. This court is even more restricted as to persons it can t 
and the t of punishments it may impose. Only minor offenses are referred to this court. 
W.D. TM 27-255, par. 3c (February 23, 1945). 

9 S ee “¥: A. ), 10 U.S.C.A. §°1475 (Supp. 1949). Warrant officers may also be members 

10 Ibid. 

i2 rte ing Miilta Justi Advisory Committ Report in Part 

TOV: ry Justice: Vv mmittee’s Re art Adopted, 33 A.B.A.J. , 
sar (1947); Royall, supra note 3, at "O73, “a » lees 

13 16 2 274. 


14 Ibid. 

15 Holtzoff, Administration of Justice in the United States Army, 22 N.Y.U.L.Q. Rev. 1, 15 (1947). 

16 Royall, supra note 3, at 274; Justice Holtzoff, however, is Se the we that “an ‘eee 
ew te ange of democracy” and that “there is no such thing as a democratic army”; 
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so far as allowing enlisted persons to be members is concerned, should rest 
with the accused rather than the appointing authority. 


Old Article of War 8 required the appointing authority of a general 
court-martial to detail a law member" to the court from the Judge Advocate 
General’s Department, if such an officer were available; if none were available, 
any officer, specially qualified to perform the duties required of a law member, 
could be appointed.’* The law member was not required to have any legal 
training, nor was he required to attend the trial, and the case could be tried 
in his absence, unless the appointing authority specifically directed otherwise, 
with the President of the court assuming his functions." New Article 8 makes 
it mandatory that either an officer of the Judge Advocate General’s Department 
or an officer who is a member of the bar of a federal court or the highest court 
of a state be appointed.” Furthermore, no trial may now take place in absence 
of the law member. 


During the recent war the charge was made that courts-martial lacked 
sufficiently qualified personnel.7" One important function of the law member 
was to rule upon admissibility of evidence on behalf of the court, and, in his 
absence, the President of the court was empowered to make the rulings.” As 
a consequence, a trial could take place with a layman passing upon questions 
of law. Even where the law member sat at the trial, frequently officers with no 
legal training were used as law members and defense counsel. The Military 
Affairs Committee of the House of Representatives, the Advisory Committee” 
and the War Department”® were unanimous in recognizing the need for a 
guarantee that all trials before general courts-martial be conducted with a 
professionally qualified law member present. Everyone agreed that a fair trial 
of crimes of the nature usually dealt with by a general court could only be had 
with at least one court member present who has recognized and established 
legal qualifications. The wisdom of this amendment is not questioned. 


The new law also seeks to insure and equalize the professional ability of 
personnel for the prosecution and defense. In detailing the trial judge advocate 
and defense counsel to general courts, the appointing authority must now select 
officers of the Judge Advocate General’s Department or members of the bar 
of a federal or state court, if available,?" and, if the trial judge advocate 
possesses the stipulated qualifications, then the defense counsel must have 
these qualifications.”* In other words, if the trial judge advocate is a lawyer, 
the defense counsel must be a lawyer. Formerly, there was no restriction upon 


17 The law member is an officer detailed to a general court because of his special skill in 
— of military law and procedure and acts as —_— adviser to the court. It is his duty 
o rule upon questions raised during trial and guide e court in matters of procedure and 
clarify points of law that may arise during the deliberation of the court. He has the powers 
of o ~| members. of the court and votes with them on all questions on which a vote is 


T™ 27-255, fy 80. 

ae 920), 10 U.S. ior 7. 

19 Ibid.; Manual for. Courts-Mart rege Ges), pars. 38c, 51c. 

20 62 Stat. 948), 10 US.C.A. 1473" “Su 1D 1949) 

21 Supra Ay 7 rm 41. Du ring the saeabe of the war, "law War Department gupreenes the desire 
that appointing authorities appoint one or more court members with background of 
military law and — where possible, recommended that the president of the court and trial 

personnel be la rt ta W. D. 27-' ar. 54c. 

2S et Te ), 10 U'S.C. § 1502 (1946). 

23 Supra -_ at 41; Holtzoff, supra note 15, at 11. 

24 Supra note 5. 

25 |! 

26 











upra note 7, at 41. 

Royall, oupes note 3, at 277; ra note 12, at 320. 

27 ne yi Military S fare = bs House of La yore rocsmmnnnget that these 
a. rsonnel in all cases, supra note 

28 @2 Stat. 629 (1948), 10 U.S.C.A. § 1482 (Supp. 1949 9). - 
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the appointment of trial judge advocates and defense counsel upon a basis of 
professional background. Both could be laymen or the trial judge advocate 
could be a lawyer and the defense counsel a layman. This amendment, too, 
received general approval.” 


The new law now expressly provides that any person using coercion or 
unlawful influence to obtain a statement, admission or confession from an 
accused or witness shall be deemed guilty of conduct to the prejudice of good 
order and military discipline,®° which might result in punishment under Article 
of War 96.*! The accused must be advised that he does not have to make any 
statement and that any statement he makes may be used as evidence against 
him in a court-martial.** The old law contained no such express provisions, 
but did contain a general prohibition against compulsory self-incrimination 
without specifying the procurement of involuntary admissions and confes- 
sions.** There had been a few incidents of investigating officers and others 
obtaining confessions and admissions unlawfully so that it was deemed neces- 
sary to make express legislative provisions against such practices. 


Article of War 95 provides that any officer convicted of conduct unbecom- 
ing an officer and gentleman shall be dismissed from the service.*° While there 
were other Articles of War under which an officer could be prosecuted and 
given less drastic punishment,** many charges had been brought under Article 
of War 95, causing the court to be faced with the problem of either acquitting 
the accused under Article of War 95 or dismissing him, thereby subjecting him 
to the draft.*” General courts may now, in time of war under Presidential 
regulations, reduce an officer to the grade of private in any case where dis- 
missal is authorized.™ 


Former Article of War 70 provided in part that no charge could be 
referred to a general court-martial for trial until after a thorough and impartial 
investigation thereof had been made.*® Complaint was made to the Advisory 
Committee that this legislative mandate was not always complied with in an 
efficient and adequate manner.“ The Secretary of War urged an amendment 
requiring strict compliance and employment of trained and mature officers to 
conduct investigations. The Military Affairs Committee of the House of 
Representatives asked that the amendment make a failure to comply with 
this article jurisdictional error.‘? Present Article 46 incorporates much of the 
language of old Article 70, and in addition affords the accused the valuable 
privilege of requesting civil or military counsel, otherwise counsel will be 


29 Royall, su’ pete 3, at 271, 272; Holtzoff, supra note 15, at 13; supra note 7, at 41; supra 
no 


e 12, a . 

30 62 Stat. 631 (1948), 10 U.S.C.A. § 1495 sSgpP 1949). 
31 41 Stat. 806 (1920), 10 U.S.C. 568 (1946). This Article of War provides for discretionary 
— of any conduct of a nature to a Se upon the Le A service. The 
mmittee on Military Affairs of the House of presentatives approved this addition to 


the law, supra no A 

32 62 Stat. 631 (1988 » 10 U.S.C.A. § 1495 {Supp. 1949). 

Bo A ed re 10 Uae § 1495 (1946). 

35 41 Stat. 866 (1920). 40 U.S.C. § 1567 (1946). 

36 For example, Article of War 96 permits punishment in the discretion of the court for all 
disorders and neglects to the sboludice of order and military discipline and for all 
non-capital offenses. 41 Stat. (1920), 10 U.S.C. § 1568 (1946). 

37 Royall cupre note 3, at 284. 

38 62 Stat. (1948), 10 yon oe | 1515 (Supp. --). 

39 41 Stat. 802 (1920). as amended, 50 Stat. 724 (1937), 10 U.S.C. § 1542 (1946). 


upra no a a 
42 Supra note 5. 
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appointed for him by the officer exercising general courts-martial jurisdiction 
over the command.** Under the interpretation of the older law the accused 
had no right to counsel, although in exceptional cases his commanding officer 
could, in his discretion, permit counsel.** 


One of the alleged principal faults with the administration of justice in 
the Army was that many commanding officers sought to influence the action 
of the courts appointed by them.** In regard to this Justice Holtzoff said: “It 
was established by overwhelming testimony before the Committee that many 
commanding officers, apparently lacking in understanding of the true concepts 
which must underlie the administration of justice, felt that they were free to 
influence the decisions of a court-martial. appointed by them, especially in 
respect to sentences. Members of a general court-martial were frequently 
instructed to impose the highest maximum sentence possible under the law 
in every case, and leave it to the reviewing authority to reduce it to a proper 
figure. Courts were at times rebuked orally, and occasionally even in writing, 
by the appointing authority because of the imposition of a sentence deemed 
by the latter to be inadequate. . . . It is not intended to convey the thought that 
every commanding officer indulged in this reprehensible practice, but the 
testimony established the fact that a sufficiently large number of commanding 
officers offended in this respect as to make the matter of sufficient moment for 
comment and improvement.’** The Advisory Committee as a whole also 
found a denial of independence of action in many instances by certain com- 
manding officers, who appointed the courts, because they conceived it to be 
a command function to interfere for disciplinary purposes — a concept believed 
by the Committee to be completely wrong and subversive to morale.** The 
Advisory Committee recommended that such interference be condemned and 
made punishable by executive regulation.“* On the other hand, the Com- 
mittee on Military Affairs of the House of Representatives asked for a 
legislative prohibition against any reprimands or admonishments by the 
appointing authority.” Mr. Royall believed: that the Committee had received 
an exaggerated impression of the prevalence and seriousness of pressure exerted 
on courts-martial, but admitted there were instances where commanding officers 
misconceived their duties, and, therefore, proposed that legislation be enacted 
making any attempt to coerce or influence court-martial action punishable, 
leaving the prohibition of reprimands to Presidential regulation. The law in 
its final form provides in substance that no appointing authority shall censure 
or attempt to coerce or unlawfully influence a court with respect to its findings 
or sentence or any other exercise of judicial responsibility." While under the 
1920 Code of Military Law there was no express provision securing the inde- 
pendence of the courts, yet the underlying policy of that law was that there 


43 62 Stat. 633 Goss). 10 U.S.C.A. § 1517 (Supp. 1949). 

44 W.D. TM 27- r. 43c. 

45 Certain commanding officers are authorized by the Articles of War to appoint one or more 
of the three classes of courts described in note 8, supra. The officer who has this power is 
known as the “appointing authority.” The power is not dependent upon rank but upon 
command. For example, the commanding officers of certain large tactical units, such as an 

army, — division or separate brigade, or corresponding unit of the Ground or Air Forces, 

may a t general courts. 62 Stat. 628 (1948), 10 U.S.C.A. § 1479 (Supp. 1949). 

46 Holtzoff, supra note 15, at 9, 10 

4 Re supra note 3, at 274. 

a % 


48 Id. 
49 Supra note 5. 

50 Royall, oupre note 3, at 275, 277. 

51 62 Stat. (1948), 10 U.S.C.A. § 1560 (Supp. 1949). 
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should be independence. Mr. Royall affirmed the obligation which rests 
upon the appointing authority to maintain discipline and asserted that it is 
within a commander’s prerogative to develop general policies with respect to 
treatment of disciplinary problems and to implement them by appropriate 
notice and publication. He saw nothing irregular in the appointing authority 
giving advice as to the status of discipline within the command or notice of 
frequency of certain offenses and drew upon the analogy of civil judges who 
let it be known that convictions for certain offenses would result in heavy 
punishment.™ 


The Advisory Committee proposed that general courts-martial should be 
appointed by the Judge Advocate General of the Army or his representative 
in the field rather than by commanding officers. Secretary of War Patterson 
disapproved of this because other provisions, such as the vesting of control of 
judge advocate appointments and power of review in the Judge Advocate 
General, the requirement that trial counsel be of equal ability, and the pro- 
hibition of criticisms of courts by commanding officers, would furnish a 
sufficient check upon possible abuses in the appointment and control of courts 
by the commanding power. Mr. Patterson frowned upon any tendency to 
centralize in Washington detailed control of field activities which would be 
destructive of the responsibility and efficiency of field commanders.*® The 
present law follows the old law, and delegates the power of appointment to 
the commanding officer.™ 


One of the most serious, yet well-founded, complaints against the Courts- 
Martial System had to do with excessively severe sentences imposed by the 
courts.** The Secretary of War admitted that the courts had failed in their 
obligation to exercise their own judgment in imposing sentences and relied 
upon reviewing authorities to mitigate sentences known to be excessive. The 
general courts-martial sentences were ultimately brought into balance by a 
War Department Clemency Board which reviewed all war-time sentences.” 
The present law seems to leave the solution of this problem to executive 


regulation.* 


Thus far the more serious breakdowns in the system from the point of 
view of military personnel and the public have been considered. There are, 
however, further improvements in the law worth mentioning. 


General and special courts-martial are given the power, not before 
possessed, to adjudge a bad-conduct discharge,” which is a milder form of 
punishment than a dishonorable discharge and was suggested by the practice 
of the Navy courts-martial system. This addition to existing law permits a 
court to return an accused to civilian life without the stigma of a dishonorable 


52 41 Stat. 787-812 (1920), 10 U.S.C. §§ 1471-1593a (1946). 
53 Royall, supra note 3, at 276. 

54 Holtzoff, supra note 15, at 12. 

55 rere note 12, at 321. 


56 Ibid. 
57 62 Stat. 628 ase). 10 US.C.A. § 1479 (Supp. 1949). 


58 Supra note 7, a’ ‘ 

59 Supra note 12, at 320. The Secretary of War proposed that the Manual for Courts-Martial 
be amended to clarify the obligations of the courts. 

60 Royall, supra note 3, at 279. 

61 Article of War 45, which gives the President power to prescribe the limit for punishment not 

fisig Galen” by the Articles of War, was not amended. 41 Stat. 796 (4920), 10 U.S.C. 
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discharge where the circumstances of the case warrant such action.* The case 
of an accused sentenced to a bad-conduct discharge receives the same type of 
review whether his trial was by special or general court-martial. 


Article of War 22 has been clarified so as to give the defense an equal 
right with the prosecution to subpena witnesses.* The law had been silent as 
to the right of defense counsel to cause witnesses to be subpenaed.® Deposi- 
tions may now be read in evidence in cases, where the death penalty is not 
mandatory, provided the appointing authority directs that the case be treated 
as non-capital.” The old law restricted testimony by deposition in capital cases 
to situations where the defense made the offer of the deposition. 


The authority of the law member has been noticeably increased. Under 
the old Code of Military Justice any ruling of the law member upon any inter- 
locutory question,” other than the admissibility of evidence, could be objected 
to by any other member of the court, with the result that the whole court was 
compelled to decide the question by majority vote.” The new law states that 
the ruling of the law member upon any interlocutory question, other than a 
motion for a finding of not guilty or upon a question of the accused’s sanity, 
is final and constitutes the ruling of the court.” Moreover, the law member 
is now required to give the court general advice as to the presumed innocence 
of the accused, reasonable doubt and burden of proof.” 

All members of the Judge Advocate General’s Department must now be 
assigned by the Judge Advocate General after appropriate consultations with 
commanders on whose staffs they may serve.” The Judge Advocate is 
charged with the duty of inspecting the administration of military justice in 
the field.* Convening authorities are directed to communicate directly with 
Staff Judge Advocates, and Staff Judge Advocates are authorized to com- 
municate directly with their colleagues of higher or lower commands or the 
Judge Advocate General,” the purpose of this provision being to facilitate 
personal contact between approving authorities and their legal advisors, in 
view of the few instances of staff judge advocates having been denied access 
to approving authorities, as well as to eliminate any prejudiced, personal 
beliefs of individual commanders which might influence the administration of 
courts-martial proceedings.” 

The executive power to confirm sentences has been altered so that the 
President is required to confirm only those sentences involving death and 
general officers.” If the Judge Advocate General does not concur with the 


63 Royall, supra note 3, at 283. 
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Judicial Council, a new appellate agency described infra, the Secretary of the 
Department of the Army must confirm all sentences except those requiring 
Presidential confirmation.”® The Judicial Council and the Judge Advocate 
General must confirm all sentences when the Judicial Council’s own confirming 
action is not unanimous or when the Judge Advocate General’s participation 
is required, as well as all sentences involving life imprisonment or dismissal 
of officers (other than general officers) and in all cases of dismissal or sus- 
pension of cadets.” In addition, Article of War 50 designates certain types 
of cases wherein the Council is required to confirm the sentence. 


The appellate process of the courts-martial system received very little 
criticism.* Nevertheless, it was thought that even here the law needed 
strengthening. The new military code creates an appellate review agency in 
addition to the Boards of Review, known as the Judicial Council, composed 
of three general officers, if available, whose chief duties are to review records 
of trial requiring Presidential confirmation or confirmation of action taken 
by Boards of Review or cases where Boards of Review and the Judge Advocate 
General do not agree upon the legal sufficiency of the record.* Power is now 
delegated to the Judge Advocate General and all appellate agencies in his 
office to weigh evidence, judge credibility of witnesses and determine contro- 
verted questions of fact.** The power to weigh evidence in the past was 
limited to cases requiring Presidential confirmation; the new power is 
analogous to that exercised by appellate courts in equity.™ 


Article of War 53 makes provision for the first time for a petition for a 
new trial.*° The Judge Advocate General is authorized upon application of an 
accused and upon good cause shown, in his discretion, to grant a new trial 
within prescribed time limits; he may vacate a sentence, restore rights, privi- 
leges and property affected by such sentence, and substitute for dismissal, dis- 
honorable discharge or bad conduct discharge, previously executed, a form 
of discharge authorized for administrative issuance. Only one application may 
be made for any one case. This new trial amendment gives an additional 
remedy where evidence is discovered, after trial, tending to exculpate the 
accused or where evidence beneficial to his case has been unavailable or 
suppressed. 


Various changes have been made in the punitive Articles of War, the more 
important of which deal with the types of punishment which may be imposed 
for particular crimes. Drunkenness on duty is now punishable in the discretion 
of the court for all military personnel,*’ whereas heretofore dismissal was 
mandatory in the case of an officer in time of war. A court may now impose 
punishment for unpremeditated murder and rape in its authorized discretion 
and is not limited to either the death penalty or life imprisonment, as in the 


78 Ibid. 
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case of premeditated murder. A person who commits larceny or embezzle- 
ment is to be considered guilty of larceny.” 


Article of War 104 has been altered to give any officer exercising general 
courts-martial jurisdiction the additional power, in the case of minor offenses,” 
to impose a forfeiture of pay of not more than one-half per month for three 
months upon colonels, lieutenant colonels and majors.” This power was 
heretofore restricted to the rank of captain and below.” Officers, above the 
rank of captain, formerly had to be tried by general courts-martial because 
there was no authority to be found for imposing punishment for minor 
offenses. 


One of the contributing causes of the inadequacy of our system of 
military justice during World War II was said to center around the failure 
to use legally trained personnel for legal duties.°° The Army was severely 
criticized for having refused to recognize law as a profession in the same 
sense as medicine, an attitude which was alleged to be almost traditional with 
the service.** While the Army had a separate permanent corps of legal officers, 
it was restricted in numbers and authority.** Unlike doctors, lawyers who 
applied for commissions were turned down by the thousands.** The new law 
has met this problem by making provision in the future for the enlargement 
of the Judge Advocate General’s Corps to include, in addition to a Judge 
Advocate General with the rank of major general, one assistant of the same 
rank, three brigadier generals and an active list of commissioned officer strength 
of not less than 114 per centum of the authorized active commissioned officer 
strength, subject to the Articles of War, together with such warrant officers 
and enlisted men as are necessary.” 


What should be said of our new Army Courts-Martial law? To begin 
with, it should be recognized that there has been no radical departure from the 
old law, the trend being to make the existing law more definite and allow the 
appointing authority and lay members of courts less freedom of action. More- 
over, it must be remembered that the Advisory Committee found that “Almost 
without exception our informants said that the army system of justice in 
general and as written in the books is a good one; that it is excellent in theory 
and is designed to secure swift and sure justice; and that the innocent are 
almost never convicted and the guilty seldom acquitted.” Many of the 
defects in the system could have been eliminated under the 1920 Code by a 
more careful administration of its provisions. For example, the appointing 
authority could, and in many instances did, insist upon qualified lawyers to 
serve in the key positions of law member, trial judge advocate and defense 
counsel and could direct that no trial take place without the law member being 


89 62 Stat. 640 (1948), 10 U.S.C.A. j 1564 (Supp. 1949). 
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present. Court members could, and often did, yield to the technical knowledge 
of the law member without questioning his rulings. If it was found that an 
investigating officer used coercion to obtain a statement, prosecution might be 
brought under Article of War 96. An appointing authority, with an under- 
standing of the imperative necessity of the independence of court action, would 
not reprimand or influence members of a court. The severity of sentences 
might have been regulated and brought into line in the first instance. Ample 
legal personnel was available. It was within the power of courts to treat 
officers and enlisted men in the same manner. There was no great disagreement. 
over this type of revision of the law. 


One great divergence of opinion had to do with the question of whether 
the Judge Advocate General or the various commanding officers should have 
the power to appoint the courts. Congress decided against any change. There 
are two viewpoints. The existing law safeguards the commanding officer's 
disciplinary powers, while the proposed amendment would serve to bolster 
the other steps taken toward securing freedom of court action. The policy 
behind such freedom, in the opinion of the writer, is so strong that any legis- 
lation toward that end would be desirable even though there might be risk 
of loss of disciplinary power. 


One point needs to be emphasized. While appellate review, court appoint- 
ments, personnel and procedure are of great importance, a fair and speedy trial 
is the vital end to be kept constantly in view. In each case the test is, did 
the accused have a fair trial and are the findings and sentence in accordance 
with law? The writer has often speculated upon the wisdom of having a 
general court consisting of five or more members drawn from officers, and 
now enlisted persons, of the command, who ate required to devote additional 
time to an extra duty which takes them away from their main business of 
training for, fighting and winning a war. Could not a single judge appointed 
by the Judge Advocate General mete out justice as efficiently as a number of 
officers, one of whom acts in a semi-judicial capacity and the rest as jurors 
without any detail instructions as to the law of the case? Adequate defense 
counsel and automatic appeals upon complete and accurate records of trial 
should be a sufficient safeguard against any improper findings or sentences. 
Such a system would result in swift trials, concentration of responsibility and 
saving of man power. The success of such a plan would depend upon the 
calibre of the judge, just as the success of the present law depends upon the 
calibre of the men charged with duty of administering it. It must be admitted, 
on the other hand, that the present law preserves the analogy of trial by jury 
and would be looked upon with more favor by the public in general. 


Hereafter, it will be more difficult for the prosecution to prepare a case. 
During World War II, investigating officers pursued the practice of taking 
statements from the accused without any representation of the accused by 
counsel. These statements were of inestimable value to the prosecution because 
they often amounted to complete confessions. In view of such statements 
defense counsel upon reference for trial of a case would approach their 
assignments with the attitude that, since everything had been admitted, there 
was little opportunity to make a defense. A prediction is here ventured that 
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few pre-trial statements will be obtained in presence of defense counsel who 
will be apt to advise the accused in advance to remain silent on the theory of 
“what have you got to lose?” 

The writer is of the opinion that the provision allowing enlisted persons 
to serve on the courts will not prove satisfactory. The only advantage from 
the accused’s point of view in having other enlisted persons serve is the hope 
that a court so composed will be more indulgent. In the administration of the 
provision the tendency will be to appoint non-commissioned officers, who 
have a keen sense of their military responsibilities and who will probably show 
no more leniency than a commissioned officer would show in a similar case. 
Moreover, commissioned personnel will tend to dominate any deliberations, 
and there will always be a court room atmosphere that the judgment of 
superior officers should be followed. Furthermore, enlisted personnel will 
have more inclination to reargue the case among themselves in the barracks, 
a practice of doubtful value so far as moral and discipline are concerned. 

Every effort should be made by the Judge Advocate General to build up 
a reserve corps of efficient legal officers and, so far as possible, give the lawyer 
a professional standing in the Army equal to that enjoyed by the medical 
profession. It should be recognized that administration of justice requires 
technical skill which can only be exercised by properly trained personnel having 
the greatest degree of freedom of judgment compatible with the exercise of 
disciplinary powers by commanding officers. 

In conclusion, it may be said that the new law provides an adequate 


system of military justice, but a just and efficient administration of it depends 
upon the selection of well-trained professional men. 
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RECENT CASE NOTES 


CONTRACTS — SPECIFIC PERFORMANCE — CONTRACT FOR SALE OF NEW 
AUTOMOBILE 


In January, 1946, plaintiff deposited $100 with the defendant company and 
received a receipt stating that the deposit was on a new car; plaintiff was also given a 
number on the defendant's new-car list. No specific model was decided upon at that 
time, although plaintiff did state that he wanted an Aero Sedan like some he had seen. 
In July, 1947, plaintiff was notified that defendant was ready to make delivery and 
plaintiff was shown a new car, which he offered to accept, but defendant refused delivery 
unless plaintiff should produce a used car as a “trade-in.” Prior to this time the parties 
had made no mention of a “trade-in” and there was no agreement in regard to one. 
Plaintiff thereupon brought this suit for specific performance. The trial court found that 
the parties we not entered into an enforcible contract in January, 1946, the original 
receipt being too indefinite in its terms, and gave judgment for the defendant. On appeal 
it was held, that the judgment be reversed with directions to enter a decree of specific 
performance in favor of the plaintiff. The negotiations between the parties in January, 
1946, considered with those in July, 1947, constituted an enforcible contract and the 
court took judicial notice that cars were scarce and difficult to obtain for cash alone at the 
times in controversy. If it is made to appear that like chattels cannot be readily pur- 
chased at the time specified in the contract for delivery, specific performance will 
generally be granted if the other necessary elements ate present. Heidner v. Hewitt 
Chevrolet Co., 166 Kan. 11, 199 P. 2d 481 (1948). 


The unusual industrial conditions which have prevailed during the recent war and 
since its conclusion, resulting in a scarcity of consumer goods, have given rise in several 
states to the question involved in the principal case. While in normal times a new 
automobile cannot properly be made the siiject of a suit for specific performance, 
Gallagher v. Studebaker Corp., 236 Mich. 195, 210 N. W. 233 (1926) ; see Poltorak v. 
Jackson Chevrolet Co., 79 N. E. 2d 285, 286 (Mass. 1948), and Clark v. Henshaw 
Motor Co., 246 Mass. 386, 140 N. E. 593 (1923), the situation brought about by the 
war has forced a reconsideration of the availability of this form of relief. The general 
tule is that contracts for the sale of chattels will not be specifically enforced, since the 
remedy at law is usually adequate; but if from the nature of the case, an adequate remedy 
at law does not exist and the plaintiff stands in need of specific relief, equity will enter- 
tain jurisdiction to enforce the contract as readily in the case of a contract involving 
personalty as in the case of a contract involving land. Adams v. Messinger, 147 Mass. 
185, 17 N. E. 491 (1888) ; Elephant Butte Alfalfa Ass’n v. Rouault, 33 N. M. 136, 262 
om 185 (1926) ; see Senter v. Davis, 38 Cal. 450 (1869) ; Note, L. R. A. 1918E 597, 


The courts have followed certain rules in determining when an exception to the 
general rule is to be permitted, the three most common being these: (1) where personal 
property has a peculiar, unique, or sentimental value to the buyer, which is not measur- 
able in damages, Note 152 A. L. R. 4, 22 (1944) ; Restatement, Contracts §361 (b) ; 
(2) where the goods are unobtainable or difficult to obtain elsewhere, Note, 152 A. L. 
R. 4, 26; Restatement Contracts §361 (c); and (3) where damages recoverable at law 
would be speculative, extremely difficult or impossible to determine, Note 152 A. L. R. 
4, 32; Restatement, Contracts §361 (a). 


It is readily apparent that an enforcible contract is a condition precedent to specific 
performance; courts also generally require that a contract which is to be specifically 
enforced must be more definite in its terms than a contract which is the subject of a suit 
for damages alone. Kelley v. Creston Buick Sales Co., 34 N. W.2d 598 (Iowa 1948) ; 
Note, 65 A. L. R. 102, 109 (1930). Difficulty in this respect may easily arise in orders 
for new cars because of the informal agreements made between prospective purchasers 
and sellers, and the impracticability of determining all details, such as color, price, and 
delivery date in advance. This requirement may receive greater emphasis in those states 
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where Section 68 of the Uniform Sales Act is in force; Section 68 requires goods to be 
“specific or ascertained” before a contract may be specifically enforced. 1 Uniform Laws, 
Ann., §68 (1931). Thirty-four states now have this statute. 1 Uniform Laws, Ann., 6 
(1947 Supp.). In the state of New York specific performance of contracts for the sale 
of new cars has been uniformly denied on a basis of indefiniteness of terms, with great 
weight given to this statute. Gellis v. Falcon Buick Co., 191 Misc. 566, 76 N. Y. S.2d 94 
(1947) ; Kaliski v. Grole Motors, Inc., 69 N. Y. S.2d 645 (1946) ; Cohen v. Rosen- 
stock Motors, 188 Misc. 426, 65 N.Y. S.2d 481 (1946); Goodman v. Henry Caplan, 
Inc. 188 Misc. 242, 65 N.Y. S.2d 576 (1946) ; §149 Personal Property Law, N. Y., 
Uniform Sales Act §68. Other states where the statute is in effect have not based 
their decisions on it in this class of cases. Kelley v. Creston Buick Sales Co., supra, (lack 
of mutuality and definiteness in contract, specific performance refused) ; De Moss v. 
Conart Motor Sales, 72 N. E.2d 158 (Ohio C. P. 1947) (specific performance granted) ; 
Kirsch v. Zubalsky, 139 N. J. Eq. 22, 49 A.2d 773 (1946) (contract too indefinite, 
specific performance refused) ; Wee v. Chippewa Sales Co., 252 Wis. 166, 31 N. W.2d 
170 (1948) (remedy at law adequate, specific performance refused). On the subject 
of this statute, see 27 Geo. L. J. 793 (1939). Kansas does not have the Uniform 
Sales Act. 


The courts have refused to recognize any quality of uniqueness in new cars; in 
Kirsch v. Zubalsky, supra, and Welch v. Chippewa Sales Co., supra, it was specifically 
held that automobiles, although difficult to obtain, are not unique chattels. The plain- 
tiff would seem to be in a better position where he bases his case upon the theory that 
the goods are unobtainable or difficult to obtain in the open market. A decree for 
plaintiff was based upon this theory in De Moss v. Conart Motor Sales, supra, and in 
the principal case; specific performance was denied upon this theory in Poltorak v. 
Jackson Chevrolet Co., supra. Difficulty of obtaining like goods is often the basis of 
an exception to the general rule. Strause v. Berger, 220 Pa. 367, 69 Atl. 818 (1908). 
The mere fact that the buyer would be forced to pay a higher price elsewhere is not alone 
sufficient basis for a decree of specific performance. Southern Iron and Equipment Co. v. 
Vaughan, 201 Ala. 356, 78 So. 212 (1918) ; Griscom v. Childress, 183 Va. 42, 31 S. 
E.2d 309 (1944). 


In none of the cases cited above in which the suit involved a new car has the 
defendant objected that the car contracted for could not be delivered because already 
sold to another buyer, and that any car which he might be ordered to deliver would 
necessarily be a substituted one. Where goods are of a fungible nature, courts have had 
little difficulty with such a technicality, decreeing that other goods identical to those 
contracted for should be delivered. Adams v. Messinger, supra; Welker v. City Brewing 
Co., 11 Ohio App. 117 (1919) ; City Ice Co. v. Easton Merchants’ Ice Co., 267 Pa. 500, 
110 Atl. 350 (1920); cf. McLaughlin v. Piatti, 27 Cal. 451 (1865); 33 Corn. L. Q. 
432 (1948). The standardized nature of automobiles should preclude any difficulty in 
this respect as it has in the fungible goods cases. 


The fundamental historical rule upon which equity jurisdiction is based being 
inadequacy of remedy at law, courts have inevitably differed as to what constitutes 
adequate remedy at law. There is a tendency to allow the best remedy; if specific per- 
formance is clearly better than damages, some courts will grant this remedy. Mr. Justice 
Story long ago recommended that a party to any contract for chattels be allowed to 
elect whether to proceed in law for damages in event of a breech or to proceed in 
equity for a decree of specific performance. 2 Story, Equity Jurisprudence §994 (14th 
ed. 1918). Professor Williston also hoped for a more liberal — to the question 
when he wrote Section 68 of the Uniform Sales Act. See 2 Williston Sales §601 (2d 
ed. 1924). But the views of neither of these authorities have exercised an appreciable 
influence upon the courts. The majority of the cases involving automobile contracts 
have followed the strict interpretation of equity rules and have denied specific perform- 
ance. In only one of the automobile cases cited above, De Moss v. Conart Motor Sales, 
prior to the principal case has the plaintiff been granted a decree of specific performance. 
It is believed that the more liberal view is entirely permissible under the general rules 
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of equity discussed above, even in those states which have enacted Section 68 of the 
Uniform Sales Act. The Kansas supreme court has ny oes the liberal rule, basing the 
inadequacy of the legal remedy upon the difficulty of obtaining a new car on the open 
market. This liberal view may very well permit Kansas courts to follow a broader 
application of the doctrine of specific performance than is permitted in the vast majority 
of other states. PAUL B, WATSON 


DIVORCE — DEFENSE OF RECRIMINATION — NECESSITY OF PLEADING 


Plaintiff brought suit for divorce, alleging cruelty, desertion and a. 
Service was had on the defendant personally, but he did not appear. After proffering 
testimony in support of her claim, plaintiff rested. The court, of its own motion and 
over the plaintiff's objection, then took judicial notice of a paternity case previously 
heard in that court in which a person other than the present defendant had been declared 
the father of plaintiff's illegitimate child. It appeared that the paternity suit was brought 
more than a year after the cause of action in the present divorce case had accrued. Finding 
that the allegations set out by the plaintiff in her petition were sufficiently established to 
warrant granting a divorce, the lower court nevertheless denied the relief requested on 
the grounds that plaintiff's adultery constituted a cause of action to the defendant and, 
as such, barred all of her causes of action against the defendant for a divorce. Upon 
appeal from this portion of the judgment, it was eld, that the judgment be reversed. 
Since the North Dakota statute requires a “showing by the defendant” of the recrim- 
inatory matter, N. D. Rev. Code §14-0515 (1943), the defense of recrimination could 
be allowed only when pleaded and relied upon by the defendant. Brandt v. Brandt, 33 
N. W.2d 620 (N. D. 1948). 


That the state has a vital interest in the dissolution of the marriage relation is no 


longer seriously —,*- See Williams v. North Carolina, 317 U. S. 287, 298 (1942) ; 


Dudgeon v. Dudgeon, 142 Neb. 82, 5 N. W.2d 133, 135 (1942); Fisher v. Fisher, 
95 Md. 314, 52 Atl 898, 899 (1902). The question arises in the determination of the 
manner in which the courts, as regulated by the statutes, may safeguard this interest. As 
early as 1866 the New Jersey Court of Chancery expressed the conviction that the 
ordinary rules of pleading at law and equity should apply in divorce as in any other 
case, Jones v. Jones, 18 N. J. we 33, 90 Am. Dec. 607, and this — to be the law 
in a majority of jurisdictions today. Thompson v. Thompson, 127 App. Div. 296, 111 
N. Y. Supp. 426 (1908) ; Opperman v. Opperman, 77 Ohio me 69, 65 N. E.2d 655_ 
(1945) ; Harper v. Harper, 196 Okl. 198, 164 P.2d 225 (1945); Note, 76 A. L. R. 
990 (1932). Some American decisions cite as controlling the English and ecclesiastical 
court rules which required the defense to be pleaded. Geisselman v. Geisselman, 134 
Md. 453, 107 Atl. 185 (1919); Jones v. Jones, supra; Wood v. Wood, 2 Paige 108 
(N. Y. 1830). Other holdings have denied such incorporation of the ecclesiastical law. 
Cotter v. Cotter, 225 Fed. 471 (C. C. A. 9th 1915) ; Byers v. Byers, 222 N. C. 298, 22 
S. E. 2d 902 (1942); Burtis v. Burtis, 1 Hopk. Ch. 557, 14 Am. Dec. 563 (N. Y. 
1825). At the same time, however, they have employed the reasoning that since the 
jurisdiction of the courts is entirely statutory, they cannot exercise any general equity 
powers in regard to divorce uniess they are provided for in the statute. A court cannot 
entertain any matters not properly put in issue before it on the grounds that public policy 
and — morals require it. Crenshaw v. Crenshaw, 182 P.2d 477 (Mont. 1947) ; 
Wallace v. Wallace, 273 Mass. 62, 172 N. E. 914 (1930); Fuller v. Fuller, 41 N. J. 
Eq. 198, 3 Atl. 409 (1886). Perhaps the strongest argument for requiring the defense 
to be pleaded rests in the generally understood function of the answer, i.e., to inform 
the plaintiff of the matters on which the defendant intends to rely. Since recrimination 
is an affirmative defense, the plaintiff is entitled to be prepared to meet the defendant's 
allegations. Newman v. Newman, 211 Mass. 508, 98 N. E. 507 (1912); Roe v. Roe, 
14 Hun 612 (N. Y. 1878). The plaintiff should not be required to run the gauntlet of 
all the rumors of the entire community pertaining to character. Banks v. Banks, 118 
Miss. 783, 79 So, 841 (1918). Statutes in a few jurisdictions may require, as they did 
in the instant case, that the showing of recrimination be made by the defendant, thus 
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effectively excluding the court from inquiry. Bancroft v. Bancroft, 4 Boyce 9, 85 Atl. 
561 (Del. 1911); Haley v. Haley, 74 Cal. 489, 16 Pac. 248 (1888). Thus fortified, 
the necessity for pleading recriminatory defenses appears firmly established in many states. 


Most of the courts dispense with the requirement, however, when the plaintiff in 
establishing his cause shows that he is guilty of grounds for divorce. Wolfe v. Wolfe, 
120 W. Va. 389, 198 S. E. 209 (1938) ; Carmichael v. Carmichael, 106 Ore. 198, 211 
Pac. 916 (1923); Young v. Young, 94 N. J. Eq. 155, 119 Atl. 92 (1922). Relief 
may be denied on the “clean hands” maxim, the “in pari delicto” rule, or on the grounds 
of “breach of a dependent covenant.” Day v. Day, 71 Kan. 385, 80 Pac. 974 (1905) ; 
She senberg v. Carter, 151 La. 1038, 92 So. 673 (1922) ; Tracey v. Tracey, 43 Atl. 713 
(N. J. 1899). If the offense in question is adultery, the likelihood that the courts will 
act seems to be considerably greater. Welch v. Welch, 112 Fla. 590, 152 So. 173 (1933) ; 
Newman v. Newman, supra; Geisselman v. Geisselman, supra. 


A clear recognition of the in rem nature of the divorce action and the public interest 
involved, however, would appear to favor a more liberal application of the rules of 
pleading. In Decker v. Decker, 193 Ill. 285, 61 N. E. 1108 (1901), the court stated 
that the interest of the state in the continuance of the marriage relation is so great that 
it is bound to take notice of any matters within its inontelee. In an early Colorado 
decision, it was said to be immaterial how the matter comes to the attention of the court. 
Redington v. Redington, 2 Colo. App. 8, 29 Pac. 811 (1892). The conscience of the 
court may be called upon to justify the departure from the pleadings, Brackman v. Brack- 
man, 202 S. W.2d 561 (Mo. App. 1947) ; or the court may say that the general rules 
of pleading relate only to the rights of the parties under the pleading and not to the 
power of the court to examine in the public interest. Queen v. denen, 44 Cal. App. 475, 
112 P.2d 755 (1941) ; Newman v. Newman, supra; Moore v. Moore, 41 Mo. App. 176 
(1890). In a very few jurisdictions it has been ruled as a matter of pleading that the 
recriminatory matter need not be set up in a special plea. Christensen v. Christensen, 
125 Me. 397, 134 Atl. 373 (1926) ; Tilison v. Tillison, 63 Vt. 411, 22 Atl. 531 (1891). 


The position of the Supreme Court of Kansas on the necessity of pleading recrimina- 
tion does not appear to have been definitely established. In Spitsnaugle v. Spitsnaugle, 
87 Kan. 408, 124 Pac. 162 (1912), it stated that to circumvent fraud and collusion, if 
strongly suggested, the trial court could of its own initiative call and examine witnesses 
and invite the assistance of amici curiae. Judgement in the absence of such — 
should rest upon a record which could be reviewed upon appeal, and not upon independ- 
ent information derived by the judge from other proceedings. While this appears to 
follow the majority rule, evidence of some relaxation thereof may be found in a later case 
which permitted recrimination to be pleaded under a general denial, the court expressing 
the belief that the trial court necessarily has a “‘wide discretion” in apprising itself of the 
pertinent facts. Busley v. Busley, 115 Kan. 725, 224 Pac. 922 (1924). The statute 
provides that where it appears that the parties are in equal wrong, the court may, in its 
discretion, deny the divorce. Kan. G. S. 60-1506 (1935). Because the converse and 
necessary concomitant of discretion to deny is discretion to grant, the application of the 
doctrine of recrimination rests in the court. Roberts v. Roberts, 103 Kan. 65, 173 Pac. 
537 (1918). The Roberts case expressly declares that the ecclesiastical law of England 
is not a part of Kansas common law. In the absence of any express statute, therefore, 
any application of the requirement that the defense be pleaded would have to rest upon 
the argument as to the general purpose of the pleadings. 


The doctrine of recrimination appears to be based more upon precedent than logic. 
That public morality is bettered by the preservation in law of a marriage which no longer 
exists in fact is at least questionable. If the doctrine is to be — however, it is 


submitted that giving to the court the full aed of inquiry would be more consistent 
with the professed interest of the state than limiting it to the matters pleaded. 


J. GLENN HAHN 
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EQUITABLE CONVERSION — DISTRIBUTION OF PROCEEDS FROM SALE OF 
INSANE PERSON’S REAL ESTATE 


A widow, mother of eight children (appellant and seven brothers), was declared 
mentally incompetent, and the court of common pleas appointed a guardian for her 
estate. The guardian petitioned that court for leave to sell the real estate therein 
described to appellant and her husband for $6,380 in conformity with their written offer, 
averring that such sale was necessary in order to secure funds to defray hospital expenses 
and that no other source of funds was available. The court approved the private sale and 
decreed that the guardian convey the real estate to appellant and her husband. The 
incompetent died fourteen days after the order of sale. Only $200 had been paid to 
the guardian on account of the purchase price, and no conveyance had been made. Under 
the terms of the will of the incompetent, it was provided that appellant should have the 
option to purchase the real estate for $4,000. Appellant was named and qualified as 
executrix. She then petitioned and secured a rule to show cause why the court order 
to sell real estate should not be annulled, discontinued and stricken from the record, 
because the sale had not been fully consummated and she desired to accept the real 
estate at the valuation named in the will. The court of common pleas discharged the rule 
and no appeal was taken from this decree. Appellant later petitioned the orphans’ court 
to enter a decree awarding and adjudging the real estate in question to her under a 
Pennsylvania statute which authorizes the orphans’ court, in appropriate circumstances, 
to adjudge real estate to a distributee who is to account for the valuation thereof in the 
settlement of the fiduciary’s account. Upon answer and hearing, the orphans’ court 
dismissed the petition. On appeal from the decree entered, it was held, two justices 
dissenting, that the decree be affirmed, without prejudice to the rights of the parties in 
interest to proceed in the orphans’ court for the specific performance of the contract. 
The court stated that the obstacle to granting the relief was the unappealed decision of 
the common pleas court that there existed a binding and enforceable executory contract 
for the purchase of this real estate. As decedent, in her lifetime, through her guardian, 
had transferred the equitable title to the real estate, her testamentary provision with 
respect thereto became inoperative. In re Bidelman’s Estate, 61 A.2d 355 (Pa. 1948). 


Under the familiar doctrine that equity considers as done that which was agreed to 
be done, a valid contract for the sale of land enforceable by specific performance gives 
the purchaser an equitable estate in the land, the vendor holding the legal title in trust 
for the purchaser and as security for the purchase money due him. See Eddington v. 
Turner, 26 A.2d 80, 81 (Del. 1942), aff'd, 38 A.2d 738, 739 (Del. 1944) ; Ingraham 
v. Chandler, 179 lowa 304, 161 N. W. 434, 435 (1917); Gilmore v. Gilmore, 60 Kan. 
606, 609, 57 Pac. 505, 506 (1899) ; Note, 57 L. R. A. 643 (1902). These important 
changes in the interests of the parties arise out of the right to specific performance which 
one has against the other. The contract will not operate as an equitable conversion unless 
the right to specific performance exists. Masters v. Masters, 325 Ill. 429, 156 N. E. 481 
(1927) ; In re Estate of Bernhard, 134 lowa 603, 112 N. W. 86 (1907). The theory 
of equitable conversion is a fiction invented in equity to promote justice in carrying out 
the purposes of the testator or settlor when necessary. See National Bank of Topeka v. 
Saia, 154 Kan. 740, 745, 121 P.2d 251, 254 (1942) ; Shaffer v. Shaffer, 354 Pa. 517, 
47 A.2d 702, 704 (1946). The general rule is that the conversion takes place 
at the time of the execution of the contract, even though the purchaser does not 
take possession or pay the purchase price. Clapp v. Tower, 11 N. D. 556, 93 N. W. 862 
(1903) ; Newport Waterworks v. Sisson, 18 R. 1. 411, 28 Atl. 336 (1893) ; see Kerr v. 
Day, 14 Pa, 112, 114 (1850). Where land is directed to be sold by order of court, 
ordinarily conversion does not take place until the court has confirmed the sale. Hankins 
v. Hankins, 173 Ky. 475, 191 S. W. 258 (1917) ; Moran v. Adkerson, 168 Tenn. 372, 
79 S. W.2d 44 (1935). The legal title then is passed by deed and not by the court’s 
act of confirmation. Scarf v. Aldrich, 97 Cal. 360, 32 Pac. 324 (1893); Doe v. Jackson, 
51 Ala. 514 (1874). The court in the instant case stated that the statutes of Pennsylvania 
require confirmation by a court of common pleas in the case of a public sale but not if 
a private sale is held. If a private sale is desired, the court is empowered to “decree and 
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approve” same; but the statutes are silent as to confirmation. Kan. G. S. 59-2309 (1947 
Supp.) empowers the probate court to confirm a sale, and it does not exempt a private 
sale from confirmation. The Kansas Supreme court in Taylor v. Hosick, 13 Kan. *518, 
*528 (1874), stated that when a court has erroneously or inadvisedly confirmed a sale, 
it undoubtedly has the power to set the confirmation aside; and when the court has rightly 
either refused to confirm a sale, or has set the confirmation aside, it undoubtedly has the 
power to order another sale. See Wolf v. Weissbeck, 157 Kan. 308, 311, 139 P.2d 398, 
400 (1943). If the vendor dies prior to the transfer of legal title under the contract, he 
dies the owner of a chose in action for the purchase money, which passes as personal 
property for the benefit of his legatees or next of kin, and not to his heirs or devisees. 
In re Denning’s Estate, 112 Ore. 621, 229 Pac. 912 (1924) ; see Calvin v. Custer County, 
111 Mont. 162, 107 P.2d 134, 136 (1940) ; In re Reid’s Estate, 26 Cal. App.2d 362, 
79 P.2d 451, 455 (1938). Conversely, if the purchaser dies pending performance of the 
contract, his equitable title passes either to the devisees under his will, or to his heirs 
if he dies intestate. In re Grandjean’s Estate, 78 Neb. 349, 110 N. W. 1108 (1907), 
aff'd, 78 Neb. 354, 114 N. W. 414 (1907) ; In re Riegelman’s Estate, 174 Pa. 476, 34 
Atl. 120 (1896). However, it is a general rule that where the real estate of a mentally 
incompetent person is sold by order of court or under statute, or is taken in condemna- 
tion p serra. the proceeds of sale remain realty for the purpose of devolution upon 
his death intestate while still incompetent. In re Buck’s Estate, 256 Pa. 359, 100 Atl. 


866 (1917) ; Ferry v. Dunham, 136 App. Div. 61, 119 N. Y. Supp. 722 (1909) ; Lloyd 
v. Hart, 2 Pa. 473 (1846) ; Note, 90 A. L. R. 909 (1934). And the surplus of a fund 
obtained from the sale of an incompetent’s real estate, made by his guardian under an 
order of the court for the payment of his debts, has been regarded as real estate for the 
purpose of devolution on his death, under a will made while he was sane. Lewis v. Hill, 
287 Ill. 542, 56 N. E.2d 619 (1944); Snedeker v. Ellis, 136 Misc. 607, 241 N. Y. 
Supp. 563 (1930) ; National Board v. Fry, 293 Mo. 399, 239 S. W. 519 (1922). There 


was no question concerning the distribution of the fund derived from the sale of real 
estate before the court in the instant case. The court, however, stated that it was not in 
accord with the contention that the real estate had not been converted into personalty when 
a valid contract of sale had been concluded. This dictum is contrary to the general rule, 
previously followed by the Supreme Court of Pennsylvania, which regards the proceeds 
from the sale of an incompetent’s land as realty. If the court of distribution follows this 
general rule, it would seem that the dissent in the instant case was correct in the conten- 
tion that the court will be bound by the terms of the will to decree to the appellant the 
mp of the proceeds from the sale (when enforced by the orphans’ court) in excess 
of $4,000. 


It is submitted that the court in the instant case reached a sound decision when it 
refused to adjudge the real estate to the appellant under the provisions of decedent's will, 
on the basis that she and her husband had entered into a valid and enforceable executory 
contract for the purchase of same. But the statement by the court that the testamentary 
provision with respect to the realty had become inoperative appears unsound. The decision 
that the contract of sale is enforceable should not lead to the conclusion that appellant 
should be denied the right to take the proceeds of the sale (contract price) for $4,000 
upon exercise of her option. If appellant is forced to purchase the land for the contract 
price, the proceeds should be regarded as realty and the testamentary provision in 
question should be considered as remaining operative. KENNETH HARMON 


STATUTE OF FRAUDS — DEED AS SUFFICIENT MEMORANDUM — NECESSITY 
FOR DELIVERY 

The Ss residing in Oklahoma, concluded an oral contract for an oil and gas 
lease of defendants’ property in Oklahoma with defendants’ agent in California. The 
defendants ratified the contract by executing and signing a deed to the property, on a 
form provided by the plaintiff, and left the deed with their agent al attorney for 
delivery to plaintiff when he should meet the conditions agreed upon in the oral 
contract. Thereafter, defendants’ agent sent plaintiff a telegram stating that the defend- 
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ants had rejected plaintiff's “offer” and had apparently closed another deal. Plaintiff 
brought suit in the federal district court rome specific performance or damages in 
the alternative. The district court granted defendants’ motion to dismiss the complaint. 
On appeal it was held, that the judgment be reversed and the cause remanded with 
instructions to overrule the motion to dismiss. The circuit court of appeals, following 
Oklahoma law stated that a deed need not be delivered to the vendee in order to be 
a sufficient memorandum or a prior oral contract to take the transaction out of the 
statute of frauds. Gall v. Brashier, 169 F.2d 704 (C.C.A. 10th 1948). 


The cases show a split of authority where an undelivered deed is sought to be 
availed of as a sufficient memorandum to take a prior oral contract out of the statute 
of frauds. See Note, 100 A.L.R. 196, 199 (1904). The view taken by some courts is 
that the delivery of the deed is essential. The reasons advanced to support this view 
have been that without delivery mutuality is lacking, Myrick v. Segar, 102 Iowa 749, 
72 N.W. 298 (1897) ; that a paper retained by the party to be charged should not be 
given the effect of a sufficient memorandum where it is entirely within his power to 
destroy it and prevent its being used as evidence of the contract, Johnson v. Brook, 31 
Miss. 17, 66 Am. Dec. 547 (1856); and that the memorandum is a mere offer which 
since undelivered is not accepted by the vendee, Starkey v. Texas Farm Mortgage Co., 
45 S.W.2d 999 (Tex. Civ. App. 1932). 


An analysis of the views expressed by the courts holding that the deed must be 
delivered seems to indicate that they are inclined to look at the deed as the contract 
itself rather than as a memorandum of a prior oral contract. In these courts, therefore, 
it — that the more nearly the form of the memorandum approaches that of a 
complete contract in itself, without actually meeting all the requirements necessary to 
make it a valid contract, and the better the memorandum thus serves to avoid the evils 
— to be prevented by the statute of frauds by requiring the contract to be 
evidenced in writing, the less willing are these courts to allow it to serve as a memo- 
randum sufficient to take the prior oral contract out of the statute. 


Other courts, including the Supreme Court of Kansas, take the view that the deed 
need not be delivered. The reasons advanced to support this view are that the memo- 
randum is only necessary to evidence the contract, not to constitute it, see Charlton v. 
Columbia Real Estate Co., 67 N.J. Eq. 629, 60 Atl. 192, 194 (1905); being in 
derogation of the common law, and subject to strict construction, the statute does not 
require delivery of a memorandum of a contract, see Ely v. Phillips, 89 W. Va. 580, 109 
S.E. 808, 809 (1921) ; the deed would have no more probative value in the hands of 
the plaintiff than if it remained in the custody of the defendant who is the party to 
be charged, Black v. Black, 185 Tenn. 23, 202 S.W.2d 659 (1947). No matter who 
had custody of the deed, if it is "ae at the trial and shown to have been signed 
by the party to be bound and otherwise answers the requirements of the statute, it is 
sufficient. See Arnett v. Wescott, 107 Kan. 693, 698, 193 Pac. 377, 379 (1920). 
That Oklahoma adheres to the above view is sufficiently shown by language used in 
the following cases. See Webb v. Woods, 176 Okla. 306, 55 P.2d 959, 962 (1936) ; 
Hopkins v. Walker, 144 Okla. 254, 291 Pac. 70, 72 (1929); Schuerer v. Crockett, 
108 Okla. 218, 236 Pac. 30, 32 (1925). 


The last mentioned line of authorities which holds that if the deed refers to or 
embodies the substance of the parol contract, the mere fact that it is undelivered will 
not prevent its serving as a memorandum thereof within the statute of frauds, appears 
to be the better view with the following qualification. A deed which is in form a 
mere conveyance of land, without referring to or embodying the substance of the 
oral agreement, is insufficient to take the contract out of the statute. This is true, 
however, not because of the nondelivery, but because of the insufficiency of the deed 
as a memorandum. Volmut v. Bern, 346 Ill. 619, 179 N.E. 84 (1931) ; Mumpower v. 
Castle, 128 Va. 1, 104 S.E, 706 (1920). 


In deciding that the deed need not be delivered where it is otherwise a sufficient 
memorandum to take the prior oral contract out of the statute of frauds, it is submitted 
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that the circuit court of ap; in the instant case correctly followed the Oklahoma cases 
which are in accord with the liberal view of the Kansas court. ROBERT H. MEYER 


EVIDENCE — CRIMINAL LAW — ADMISSIBILITY OF A CONFESSION OBTAINED 
WHILE THE ACCUSED IS IN ILLEGAL CUSTODY 

The accused, Upshaw, was arrested on the charge of larceny of a wrist watch at 
2:00 a.m. Friday. He was taken to the police station and questioned for thirty minutes. 
At 10:00 a.m. Friday he was questioned again, and the questioning was repeated at 
11:00 a.m. and at 5:30 p.m. and 7:30 p.m. that evening. At 9:00 a.m. the next 
morning Upshaw confessed and signed a statement at 9:30 a.m. which he identified 
as his own at 2:00 p.m. that afternoon. Thus, some thirty-one hours intervened between 
the arrest and the confession. He was brought before a magistrate on Monday for 
commitment. The officers testified that they had not had him committed sooner because 
they did not have a sufficient case against him to cause the police court to hold him. 
From an affirmation by the United States Court of Appeals for the District of Columbia 
Circuit of a conviction by the United States District Court for the District of Columbia, 
the accused appeals. It was held, four justices dissenting, that the conviction be reversed, 
as the confession extracted while the prisoner was in illegal custody was inadmissible 
as evidence, and the confession was the major evidence in obtaining the conviction. 
Upshaw v. United States, 69 Sup. Ct. 170 (1948). 

At common law, it was held that a confession which was voluntary and free was 
not to be excluded merely because it was obtained while the accused was in illegal 
custody. Sylvester Thornton’s Case, 168 Eng. Rep. 955 (1824); overruling Ackroyd’s 
and Warburton’s Case, 168 Eng. Rep. 954 (1824). The same rule has been generally 
followed in the United States both by state and federal courts. Wilson v. United 
States, 162 U.S. 613 (1896); Wagner v. United States, 110 F.2d 595 (C.C.A. Sth 
1940), cert. denied, 310 U.S. 643 (1940) ; People v. Vinci, 275 Ill. 419, 129 N.E. 
193 (1920) ; Hicks v. State, 213 Ind. 277, 11 N.E.2d 171 (1937) ; Commonwealth v. 
Mabey, 299 Mass. 96, 12 N.E.2d 61 (1937); People v. Alex, 265 N.Y. 192, 192 
N.E. 289 (1934). Professor Wigmore states that the reason for inadmissibility of a 
confession is involuntariness, and attacks the trend toward a different rule. 3 Wigmore, 
Evidence § 851 (3d ed. 1940). Historically, this view has been the one most followed. 
The reason for excluding involuntary confessions is that they are deemed untrustworthy. 
See Wagner v. United States, supra, at 596; 3 Wigmore, Evidence § 822 (3d ed. 1940). 


The United States Supreme Court, in the case of McNabb v. United States, 318 
US. 332 (1943), acting under its power to supervise the administration of justice 
in federal: courts, 54 Stat. 688 (1940), held that a confession gained by protracted 
yng while the prisoners were in illegal confinement was inadmissible as evi- 

ence. The majority based their decision on 31 Stat. 956 (1901), which stated, “It 
shall be the duty of the marshal, his deputy, or other officer, who may arrest a person 
charged with any crime or offense, to take the defendant before the nearest . . . judicial 
officer . . . for a hearing . . . ,” and 49 Stat. 77 (1935), authorizing officers of the 
Federal Bureau of Investigation to make arrests, and which requires that “the person 
arrested shall be immediately taken before a committing officer.” The court stated 
at page 345, “Plainly, a conviction resting on evidence secured oon, such a 
flagrant disregard of the procedure which Congress has commanded cannot be allowed 
to stand without making the courts themselves accomplices in willful disobedience of 
law.” The prisoners had been questioned singly and intensively for more than two 
days in the McNabb case. In the same term of court, in Anderson v. United States, 
318 U.S. 350 (1943), the court reaffirmed the rule in a case where the accused was 
arrested Sunday night and confessed after two hours’ questioning on Monday morning. 


The decision in the McNabb case raised a storm of comment, the majority of 
which seemed to be critical. See Inbau, The Confession Dilemma in the United States 
Supreme Court, 43 Ill. L. Rev. 442 (1948); Notes, 56 Harv. L. Rev. 1008 (1943), 
18 So. Calif. L. Rev. 63 (1944). The Hobbs Bill was introduced in Congress especially 
to do away with the rule announced in the McNabb case. H.R. 3690, 78th Cong., 2d 
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Sess. (1944), discussed in 24 Tex. L. Rev. 239, 273 (1946). The bill passed the 
House of Representatives three times, but never passed the Senate. J. Edgar Hoover, the 
director of the Federal Bureau of Investigation, declared that expediency rather than 
immediacy should be a determining factor in deciding how soon an individual should 
be arraigned. Comment, 42 Mich. L. Rev. 679, at 690 (1944). The Institute on 
Federal Criminal Rules of the American Bar Association was opposed to incorporation 
of the rule of the McNabb case into the Rules of Federal Procedure. 29 A.B.A.J. 
603 (1943). A few writers have looked upon the rule favorably. In Note, 47 Col. 
L. Rev. 1214 (1947), it is stated that the rule would be a good one if incorporated 
into the Rules of Federal Procedure and a definite limit set upon the time an accused 
could be held before being taken before a magistrate. The rule is approved in 22 Tex. 
L. Rev. 473 (1944). But a majority of the writers seem to be opposed to any such 
“innovation” in the rules of evidence. The Supreme Court has been criticized for 
misinterpreting the purpose of 31 Stat. 956, supra, the contention being made that “The 
sole purpose of the act was to suppress a practice whereby federal commissioners and 
marshals wete cheating the Government in the matter of fees and mileage expense 
charges.” Inbau, supra, at 445. However, the court in the principal case based its 
decision on Fed. R. Crim. P., 5(a), effective March 21, 1946, which states, “An 
officer making an arrest . . . shall take the arrested person without unnecessary delay 
before the nearest available commissioner or before any other nearby officer empowered 
to commit persons charged with offenses against the laws of the United States.” 


The application of the McNabb rule in the federal courts has been uncertain. 
In some cases it has been rigidly applied. Anderson v. United States, 318 U.S. 350 
(1943) ; Akowskey v. United States, 158 F.2d 649 (App. D.C. 1946); Runnels v. 
United States, 138 F.2d 346 (C.C.A. 9th 1943) ; United States v. Hoffman, 137 F.2d 
416 (C.C.A. 2d 1943). Several federal courts have refused to apply the McNabb 
tule to facts which seem appropriate and in effect have rejected it. Sykes v. United 
States, 143 F.2d 140 (App. D.C. 1944). Other courts have tended to soften the 
doctrine by interpretation. United States v. Keegan, 141 F.2d 248 (C.C.A. 2d 1944) 
(prisoner arrested on Saturday, confessed before arraignment on Monday, and the 
court allowed the confession to be admitted) ; United States v. Klee, 50 F. Supp. 679 
(E.D. Wash. 1943) (the accused was held only two hours before he confessed) ; 
United States v. Bell, 48 F. Supp. 986 (S.D. Cal. 1943). 


Since the rule was based on the power of the Supreme Court to supervise the 
administration of justice in federal courts and not upon constitutional grounds, the 
McNabb decision is not binding on state courts. State v. Folkes, 174 Or. 568, 150 
P.2d 17 (1944). However, some states have either followed the decision or their 
courts have cited it with approval. Commonwealth v. Mayhew, 297 Ky. 172, 178 
S.W.2d 928 (1944) ; Foster v. State, 79 Okla. Crim. 183, 152 P.2d 929 (1944) (does 
not apply the rule but says that officers should be doubly careful when taking a con- 
fession before charges are made) ; Cavazos v. State, 146 Tex. Crim. 144, 172 S.W.2d 
348 (1943). But the great majority of state courts reject or ignore the rule. Common- 
wealth v. Turner, 358 Pa. 350, 58 A.2d 61 (1948) ; State v. Higdon, 356 Mo. 1058, 
204 S$.W.2d 754 (1947) ; State v. Zukauskas, 132 Conn. 450, 45 A.2d 289 (1945); 
Ford v. State, 184 Tenn. 443, 201 S.W.2d 539 (1945); People v. Nagel, 25 Cal.2d 
216, 153 P.2d 344 (1944). 


The Supreme Court was thought by many to have taken a step backward from 
its position in United States v. Mitchell, 322 U.S. 65 (1944). In that case the prisoner 
was held eight days before arraignment and the conviction was affirmed. However, 
he had confessed immediately after capture, and the evidence showed that he remained 
in custody willingly to help apprehend other thieves operating in the same vicinity. 
The court merely refused to allow the subsequent illegal detention to render inadmissible 
the confession legally obtained. Mr. Justice Reed, who dissented in the McNabb case 
as well as in the principal case, wrote a concurring opinion in which he approved the 
Mitchell case as qualifying the rule of the McNabb case to mean that confessions 
obtained by psychological duress plus illegal detention were inadmissible. But the 
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Mitchell case reaffirms the McNabb rule that a confession is inadmissible if made during 
illegal detention due to failure promptly to carry a prisoner before a committing 
magistrate, whether or not the confession is the result of torture, physical or psycho- 
logical. See U _— v. United States, supra, at 172. The Mitchell case caused some 
indecision in the lower federal courts, but the Upshaw decision seems to make clear 
that any confession gained as a result of illegal detention is inadmissible as evidence. 
Mr. Justice Reed has written a vigorous and extensive dissent to the decision of the 
instant case, in which he is joined by the Chief Justice, Mr. Justice Jackson, and Mr. 
Justice Burton, decrying any extension of his understanding of the rule laid down by 
McNabb v. United States, but the court’s opinion seems definitely to extend the rule 
to its utmost. 

The lower courts have been undecided as to the interpretation of the word ‘‘imme- 
diately” in the statute and in Rule 5(a) of the Federal Rules of Criminal Procedure, 
supra, and the Supreme Court does not expressly settle the — in the reported 
case. In United States v. Hoffman, supra, at 421, the McNabb rule was stated to be 
that any confession obtained before taking the prisoner before a magistrate was 
inadmissible; while it has also been read to mean that he must be so taken within a 
_ reasonable time under the circumstances. United States v. Bell, supra. But a com- 
parison of the decisions in the Mitchell and Upshaw cases brings forth a rather definite 
implication that the latter is the proper interpretation. 

The Kansas statute merely states that an accused shall have a right to an examina- 
tion before a magistrate, and does not mention any time limit. Kan. G.S. 62-610 
(1935). The latest Kansas case in point holds that statements made while in illegal 
custody are admissible in evidence provided that the admission was voluntary. State 
v. Smith, 158 Kan. 645, 149 P.2d 600 (1944). This case also states that the McNabb 
tule is not law in Kansas and interprets it as modified by the Mitchell case. The 
Kansas court cites as authority State v. Crigar, 151 Kan. 176, 98 P.2d 133 (1940) ; 
State v. Duvall, 140 Kan. 456, 36 P.2d 958 (1934); State v. Dilgar, 111 Kan. 794, 
208 Pac. 620 (1922); and State v. Hayes, 106 Kan. 253, 187 Pac. 675 (1920). 
However, none of these cases involve the specific point of illegal detention but deal 
only with the question of voluntariness of a confession. But State v. Smith, supra, 
definitely states that the McNabb rule is not law in Kansas. Here the accused was 
held four days before he confessed and the confession was held to be admissible in 
evidence. It is submitted that Kansas will not be affected by the ruling of the United 
States Supreme Court in the reported case. Jesse H. Foster, JR. 


TRUSTS — RESULTING TRUSTS — DISTRIBUTION OF PROPERTY ACCUMULATED 
DURING THE COURSE OF ILLICIT COHABITATION 

Female decedent and plaintiff for seven years cohabited and held themselves out 
as man and wife in a jurisdiction not recognizing common-law marriages. Plaintiff's 
earnings during the relationship exceeded $14,000, most of which was turned over 
to decedent for management. At decedent’s demise there was property valued at $6,000, 
including realty, in decedent's true name; postal savings in her assumed name, repre- 
senting chiefly proceeds of war bonds she had cashed; and other personalty not covered 
by record title. Some of the war bonds which decedent had cashed were in the plaintiff's 
name with decedent named as beneficiary and some were in the parties’ names as 
co-owners. There was evidence that plaintiff relied upon her good faith and that he 
did not know that decedent had cashed the bonds. Decedent had made no pecuniary 
contributions. In proceedings for administration, an undivided one-half interest in 
the property was awarded to plaintiff and a like one-half interest to defendant-admin- 
istrator on the basis that decedent’s services as housekeeper and manager were equiva- 
lent in value to plaintiff's pecuniary contributions. On appeal by all parties it was held, 
three justices dissenting, that the judgment be reversed, with direction to the trial court 
to enter in its stead a judgment awarding the administrator all but the furniture to 
which there was no record title. No resulting trust could be raised in favor of the 
plaintiff since the parties were something more than “domestic strangers” and, in the 
absence of a trust relationship, the general rule is that property acquired by a man and 
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a woman, not married to each other, but living together as husband and wife must 
be regarded as belonging to the one in whose name the legal title stands. Creasman v. 
Boyle, 196 P.2d 835 (Wash. 1948). 

In the absence of statutory abolition or modification, the almost universal rule is 
that property taken in the name of one person but with the consideration supplied by 
another, raises a presumption of a resulting trust in favor of the latter. Asam v. Asam, 
239 Pa. 295, 86 Atl. 871 (1913); Johnson v. Dougherty, 18 N.J. Eq. 406 (1867) ; 
Buck v. Swazey, 35 Me. 41 (1852). Restatement, Trusts §440 (1935). The rule, how- 
ever, is subject to the — that where the legal title rests in a wife, child or other 
natural object of bounty of him supplying the consideration, there is a presumption that 
the benefit follows the title. Dodge v. Thoman, 266 Ill. 76, 107 N.E. 261 (1914) ; 
Yetman v. Hedgeman 82 N.J. Eq. 221, 88 Atl. 206 (1913) ; Restatement, Trusts §442 
(1935). The reason for this exception is commonly stated to be that the husband is 
under both a moral and legal obligation to provide for the wife and children. Mont- 
gomery v. McNutt, 214 Ala. 692, 108 So. 752 (1926); Ricks v. Wilson, 154 N.C. 
282, 70 S.E. 476 (1911). 

These presumptions are, however, rebuttable. Where property or money is shown 
to have been entrusted to a wife’s care or custody as a matter of convenience, expedience, 
or otherwise, the presumption of a gift to the wife is overcome and a resulting trust 
will be declared, WV heeluvight v. Roman, 50 Utah 10, 165 Pac. 513 (1917) ; likewise, 


where the wife purchases property in the capacity of an agent of her husband, as 
opposed to her capacity as a mere wife, Persons v. Persons, 25 N.J. Eq. 250 (1874) ; 
Perkins v. Nichols, 11 Allen 542 (Mass. 1866) ; and also where there is a mistake of 
law as to the effect of title being placed in the wife. Wallace v. Bowen, 28 Vt. 636 
(1856). Parol evidence is admissible to overcome a presumption of a gift or advance- 


ment to the wife. Bachseits v. Leichtweis, 256 Ill. 357, 100 N.E. 197 (1912) ; Persons 
v. Persons, supra; Restatement, Trusts § 443 (1935). Despite an occasional dictum 
contra, love and affection standing alone are not the basis for the presumption of gift 
or provision, for otherwise the principles outlined would apply equally where the wife 
furnished the consideration and the husband took title; but those principles uniformly 
have been held not to so apply. Shaw v. Bernal, 163 Cal. 262, 124 Pac. 1012 (1912) ; 
Dressler v. Mulhern, 77 Misc. 476, 136 N.Y. Supp. 1049 (1912) ; Donovan v. Selinas, 
85 Vt. 80, 81 Atl. 235 (1911). Further, the cases disclose but rare instances where, 
in defeating a resulting trust by the presumption of a gift or other provision, the object 
of bounty was not someone for whom there was an obligation to provide. It would 
appear, therefore, that in treating these situations the courts will seek to determine the 
legal obligation involved. 

The same consideration should naturally govern as well where the parties are in 
the status of an assumed or putative marriage as in that of a valid marriage. The 
English law appears to follow the me of such principle in favoring the trust to the 
supposed husband if there is no legal duty to support and provide. Rider v. Kidder, 
10 Ves. 360, 32 Eng. Rep. 884 (1805) ; see Soar v. Foster, 4 K. & J. 152, 70 Eng. 
Rep. 64, 67 (1858), in which Wood, V. C., speaking for the court, stated, “any 
moralist would say that a man was bound to make provision for the woman with whom 
he had cohabited, but it would be impossible for this court to hold . . . that, upon the 
mete ground of his being under such moral obligation, the purchase could be presumed 
to have been intended by him as a provision or advancement.” 


Where earnings were turned over to a consort for her custody and management, 
followed by an invalid marriage, the supposed wife was held to be a resulting trustee 
of property purchased both before and after the marriage to the extent of the money 
transferred by complainant. Cetenich v. Fuvich, 41 R.I. 107, 102 Atl. 817 (1918). 
Moving still farther away from the complete, valid marriage, it has been held that a 
resulting trust arises when title is taken in the name of a man’s fiancee, Williams v. 
Williams, 60 Cal. App. 675, 213 Pac. 508 (1923); or in the name of a woman he 
fully intended to marry, but to whom he was not then formally engaged. Anderson v. 
Hall, 91 Wash. 376, 157 Pac. 996 (1916). In a reverse situation where, within a 
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meretricious relationship, the man took title to property Z agienvets with money supplied 
by his assumed wife, the parties, for the purpose of the presumption, were regarded 
as strangers and a resulting trust was held to arise in favor of the woman. McDonald 
v. Carr, 150 Ill. 204, 37 N.E. 225 (1894) ; Hayworth v. Williams, 102 Tex. 308, 116 
S.W. 43 (1909). The rationale of such result would seem to be that since there 
existed no legal ee to support and provide, there was no basis for raising the 
presumption as to gift and the presumption of resulting trust controlled. 


It is readily apparent that the courts, in disposing of this type of question, look 
first to the substantive law in respect to the duties of the parties to find the applicable 
oe gee one But the courts will also look beyond the strict legal obligations involved 
and will seek to determine an inferential agreement or intention from the relations of 
the parties, their conduct, and other circumstances. This is well demonstrated by cases 
arising even where the common-law rule of resulting trusts is abolished or modified 
by statute. The Kansas statute, Kan. G.S. 67-406 (1935), abolishes “purchase-money” 
trusts. But the application of that section is made subject to Kan. G.S. 67-408 (1935) 
which excepts those transactions wherein there was “some trust,” or “some agreement” 
that the title was held “in trust for the party paying the purchase money or some part 
thereof.” No Kansas case is found which parallels the instant case, but that the Kansas 
court finds ample latitude in the statute to fasten upon resulting trusts where the equities 
so indicate is evident in Taylor v. Walker, 114 Kan. 614, 220 Pac. 518 (1923) ; File v. 
Conzelmann, 106 Kan. 345, 187 Pac, 878 (1920) ; and Stevens v. Hicks, 84 Kan. 351, 
113 Pac. 1049 (1911). See Scott, Resulting Trusts on Purchase of Land, 40 Harv. 
L. Rev. 669 (1926). 


Even though the parties be married, resulting trusts have been raised in situations 
otherwise analogous to the instant case. Dorman v. Dorman, 187 Ill. 154, 58 N.E. 235 
(1900) ; Smith v. Smith, 215 Mich. 556, 184 N.W. 501 (1921). In Bachseits v. 
Leichtweis, supra, title to all of the property was taken in the wife’s name, but the 
court held that the presumption of gift was rebutted since it would be unreasonable 
to presume that the husband intended a gift of all his accumulations so as to leave him 
penniless. The factual approach indicated in the cases is followed, in theory, in the 
Restatement, Trusts § 443 (1935), where it is commented that the presumption of a 
gift to a relative who is a natural object of bounty is rebuttable not only by parol 
evidence of the payor’s intentions but by circumstances such as the fact that it would 
be improvident for the payor to make the gift, or that the payor had reason for taking 
title in the name of another other than an intention to give him a beneficial interest. 
Thus the cases suggest that the presumptions stated are but convenient points of 
departure and that, in determining the presence or absence of resulting trusts, the 
court must find the agai intent of the payor from the circumstances of the par- 
ticular situation. In the instant case the court applied a rule of law without giving due 
regard to the circumstances which made the rule inapplicable. By the Washington 
law, the decedent while living had no rights either of support or in the property of 
the non-legal union. Plaintiff was free to marry decedent and assume the obligations 
annexed. Had he done so, and the marriage then proved invalid, aside from any 
inquiry as to where the title rested, the wife would have been entitled as of right only 
to a fair share of the community property. If the analysis of the cases is correct, it 
becomes difficult to see how a court could overlook the effect of the relations of the 
parties, their conduct and other circumstances. If neither property entitlement nor 
entitlement to support inures in the relationship, the assumed husband is under no legal 
obligation to his co-habitant and he has in his favor the presumption of a resulting 
trust. The dissent in the instant case echoes the view of Bachseits v. Leichtweis, supra, 
that it would be clearly inequitable that strangers to the plaintiff should be enriched 
at the cost of his impoverishment and that, therefore, the presumption could only be 
that he did not intend that such should be the disposition of the property acquired. 
It is submitted that analysis of the cases discloses an underlying dual principle of 
legal and equitable entitlement which supports the dissenting view. 

DoNnaLp E. UNDERWOOD 
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COMMENTS 


CHAPTER Xill OF THE CHANDLER ACT 


By CLYDE E. MILLIGAN 


The purpose of the note is to call attention to Chapter XIII of the Bank- 
ruptcy Act as a possible solution to the financial problems of a client who 
desires to pay his debts but must have time in which to do so. 

The need for some such plan has become very apparent in recent years. 
Through various studies that were made it was determined that: (1) Wage- 
earners constitute over 50% of all bankrupts; (2) They are driven into bank- 
tuptcy chiefly by the pressure of garnishments, usually notwithstanding efforts 
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to pay; (3) Many wage-earners who were forced into bankruptcy could pay 
their creditors in full if given time and protection; (4) If the law offered this 
relief, a still larger number who resorted to loan sharks and gradually got in 
debt beyond their capacity to pay would find relief at comparatively early 
stages of indebtedness; (5) Most wage-earners desire to pay their debts and 
avoid the “stigma” of bankruptcy and impairment of credit standing; (6) A 
great many wage-earners deserve aid, in the sense, that they have become 
over-burdened by debt through no fault of their own. (Fortas, Wage Assign- 
ments in Chicago, 42 Yale L. J. 526 [1933}; Nehemkis, The Boston Poor 
Debtor Court, 42 Yale L. J. 561 [1933}; Robinson & Stearns, Ten Thousand 
Small Loans [1930}.) 

The Wage-Earner Chapter of the Chandler Act had its genesis in a com- 
prehensive report on bankruptcy law and practice prepared by Lloyd K. Gar- 
rison under the direction of the Attorney General and submitted to President 
Hoover in December of 1931. Pursuant to suggestions therein, the Hastings- 
Michener Bill (Senate Bill S. 3866— 1932) was introduced in the first ses- 
sion of the Seventy-second Congress which set up a procedure permitting the 
wage-earner to amortize his debts by periodical payments over a period of time. 
While the bill never got out of committee, a new section was added to the 
Bankruptcy Act, i. e., Section 74. Section 74 of the Act as amended in 1933, 
subdivision (a) provided that a debtor ‘may effect a composition or an exten- 
sion of time to pay his debts” and subdivision (h) provided that ‘‘the terms 
of an extension proposal may extend the time of payment of either or both 
unsecured and secured debts.” (Garrison, The New Bankruptcy Amendments, 
8 Wisc. L. Rev. 291.) Thusly was the foundation laid for Chapter XIII of 
the Chandler Act of June 22, 1938. 


PERSONS ENTITLED TO THE BENEFITS OF CHAPTER XIII 


In determining whether to use the wage-earner’s plan, the first considera- 
tion is to determine who is entitled to the benefits of Chapter XIII. The debtor 
or wage-earner must be insolvent or unable to pay his debts as they mature 
(Sec. 623, 11 USC 1023). Additionally, a person shall be considered a wage- 
earner and entitled to the benefits of this chapter if he works for wages, salary 
or hire at a rate of compensation which, when added to all his other income, 
does not exceed $3,600 per year (Sec. 606 (8), 11 U.S.C. 1006). It should 
be noted that “‘wage-earner”’ as referred to in this chapter is not to be confused 
with the wage-earner referred to in Sec. 1 (32) of the act as applied to cases 
of ordinary bankruptcy wherein such wage-earner cannot be thrown into invol- 
untary bankruptcy. The salary limit under Sec. 1 is $1500 instead of $3600 
under Section 606. 

Chapter XIII does not set all the regulations that must be followed in 
such proceedings as all the provisions of the first seven chapters of the Act 
apply to Chapter XIII insofar as they are not inconsistent, with one exception 
— subsection (f) of section 70 (Sec. 602, 11 U.S.C. 1002). Therefore, check- 
ing back into the first seven chapters to determine the court’s jurisdiction, it is 
found that the debtor must have resided or had his domicile within the terti- 
torial jurisdiction of a particular Federal District Court for the preceding six 
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months or for a longer portion of the preceding six months than in any other 
jurisdiction (Sec. 2 a (1). 


WHEN CHAPTER XIII SHOULD BE CONSIDERED 


In deciding if it would be advantageous for a party to file a petition 
under Chapter XIII various factors should be considered, such as—Is the 
party earning enough money to cover his current living expenses and at the 
same time pay in a sum sufficient to satisfy his creditors in three years or less? 
If he cannot do this, it would seem inadvisable to recommend such a plan; it 
would be better to file an ordinary bankruptcy case and have the assets of the 
party distributed among his creditors and get a discharge as to the balance 
of his debts, thereby allowing the person to start anew. If the debtor has 
within six years prior to bankruptcy been granted a discharge then he is barred 
from discharge of his debts under Section 14 c (5) of the Act but that will 
not prevent his filing a petition under Chapter XIII, a fact to keep in mind in 
determining the advisability of using Chapter XIII. 





















CHAPTER XIII PROCEDURE 


If it is decided that Chapter XIII offers the best solution to the debtor's 
problem, then the following procedure should be followed. The petition, 
original and two copies, must be filed with the Clerk of the U. S. District 
Court accompanied by a statement of the executory contracts of the debtor, 
schedules and statement of affairs and by the payment to the Clerk of $15.00 
(Sec. 624, 11 U.S.C. 1024). The schedule of affairs should include earnings, 
living expenses, reasons for financial embarrassment and similar information. 
The plan may be and usually is filed with the petition; the contents of this plan 
must be in conformity with the provisions of Section 646, 11 U.S.C. 1046. 


Upon receipt of the petition by the Clerk the proceedings may be referred 
to the referee by the Judge (Sec. 631, 11 U.S.C. 1031). In Kansas, a General 
Order of Reference has been drawn by the Judge of the United States District 
Court and on the authority of this order the clerk immediately upon receipt 
of the petition refers the proceedings to the referee for consideration. If the 
petition and schedules are in order, the referee shall order a meeting of the 
creditors upon at least ten days notice by mail to the debtor and his creditors 
(Sec. 632, 11 U.S.C. 1032). At the first meeting of the creditors, the debtor 
shall be examined and witnesses may be heard on any matter relevant to the 
proceedings; if the plan has not been submitted prior to this time it shall be 
submitted at this time and payment made of fee not to exceed $15.00; at this 
time also the court shall receive and determine the written acceptances of the 
creditors on the proposed plan (Sec. 633, 11 U.S.C. 1033). If possible, to 
expedite matters, the attorney for the debtor should have the acceptances of 
the necessary number of creditors at the time of the first meeting of creditors. 
Before confirmation of the plan by the court the plan must have been accepted 
in writing by a majority in number of all unsecured creditors affected by the 
plan whose claims have been proved and allowed, which number shall repre- 
sent a majority in amount of such claims, and by the secured creditors whose 
claims are dealt with by the plan (Sec. 652, 11 U.S.C. 1052). If the plan is 
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accepted, the court shall appoint a trustee to receive and distribute the moneys 
to be paid under the plan. The trustee must give bond which must be approved 
by the court in such amount as the court shall fix. The same person is appointed 
trustee in a particular locality for all cases in order that he might be able to 
set up a smooth and efficient procedure of handling such cases. If the plan is 
not confirmed at this first meeting, the court shall fix a time for the hearing 
on the application to confirm the plan (Sec. 652, 11 U.S.C. 1052). 


OPERATION OF THE PLAN 


Several methods of operation have been tried by various bankruptcy 
courts in order to find the most efficient way to handle the deductions from 
the debtor’s salary. Referee Henry A. Bundschu of Kansas City, Missouri, 
discusses the system adopted in his district in an article in 18 J. N. A. Referees 
55-7. The procedure followed in the different districts varies to some extent. 
Some districts in the past have had the entire salary of the debtor paid to the 
trustee by the employer and then the trustee keeps that amount called for by 
the plan and transmits the balance to the debtor. This plan has not been too 
satisfactory and Judge E. R. Sloan, Referee for the District of Kansas, has 
adopted the system of ordering the employers to deduct from the debtor's 
salary the amount provided for in the plan and pay only that portion of debtor's 
wages to the trustee who distributes it to the creditors quarterly. This system 
seems to place no greater burden on the employer and to reduce the time 
required of the trustee. 

In advance of payments to the creditors, the trustee shall first pay in full, 
out of the moneys paid in for the debtor, and in the following order: 1st, the 
costs of the referee as specified in Section 633 (2) of the Act; 2nd, the actual 
and necessary costs and expenses of the trustee and other administrative costs 
as provided in Section 659, 11 U.S.C. 1059. If the plan provides for priority 
payments to secured creditors who accept the plan, then they will be next to 
receive payments; which payments are followed by the payments to the unse- 
cured creditors. 

During the operation of the plan it may become necessary to modify the 
plan and a provision for modification must be included in the plan. If during 
the operation of the plan, it shall be made to appear that the circumstances 
of the debtor so warrant or require, the court may from time to time during 
the period of extension increase or reduce the amount of any of the install- 
ment payments provided by the plan, or extend or shorten the time for any 
such payments, after hearing upon such notice as the court may designate 
(Sec. 646 (5), 11 U.S.C. 1046). 


DISCHARGE OF THE DEBTOR 


The debtor, upon completion of all payments required to be made under 
the plan and the compliance by the debtor with the provisions of the plan, 
shall be discharged from all his debts provided for by the plan and all debts 
denied participation in the plan excluding the debts which are not discharge- 
able under Sec. 17 of the Act and held by creditors who have not accepted the 
plan (Sec. 660, 11 U.S.C. 1060). Regardless of full payment, at the expira- 
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tion of three years after confirmation of the plan, the court may upon the 
application of the debtor and after hearing upon notice, discharge the debtor 
from all debts and liabilities provided by the plan if the court is satisfied that 
the failure of the debtor to complete his payments was due to circumstances 
for which he could not be justly held accountable (Sec. 661, 11 U.S.C. 1061). 

Upon the consummation of these proceedings the court shall enter a 
final decree discharging the trustee and closing the estate (Sec. 662, 11 U.S.C. 
1062). 


FORUM NON CONVENIENS AND THE FEDERAL 
EMPLOYERS’ LIABILITY ACT 
By ARTHUR G. JOHNSON, JR., avd MELVIN C. POLAND 


The question has been raised in recent cases as to whether the privilege 
granted by the special venue statute under the Federal Employers’ Liability 
Act’ has been modified by § 1404 (a), Title 28 U.S.C.2 Of the seven cases 
reported to date six cases have held § 1404 (a) does apply and one case held 
contra. The probable effect of the majority of the United States District Court 
decisions (only decisions available at this reporting) will be to increase liti- 
gation in state courts. 

The first and most comprehensive decision reported was Hayes v. Chicago, 
Rock Island & Pacific R. Co.2 The action was brought in a federal District 
Court in Minnesota. Plaintiff was injured at Dalhart, Texas, where the plain- 
tiff and all witnesses lived. Hayes was treated at Dalhart and Fort Worth and 
it would have been necessary for six witnesses for the defendant to travel to 
Minneapolis for the trial. Plaintiff did not challenge defendant’s showing 
that for the convenience of the parties and witnesses, and in the interest of 
justice the action should be transferred to the district and division where the 
plaintiff resided. Plaintiff contended that § 1404 (a), Title 28 U.S.C. does 
not apply to cases where the venue is granted under § 56, Title 45 U.S.C. 
In view of the importance of the question involved the motion was heard by 
two judges and they held that § 1404 (a) is applicable to cases brought under 
the Federal Employers’ Liability Act. 

The court pointed out that the contention of the plaintiff is entirely con- 
sistent with the Supreme Court pronouncements as expressed in decisions prior 
to the enactment of the new Judicial Code. The view adopted by the Supreme 
Court was that the venue granted by virtue of § 6 of the Federal Employers’ 
Liability Act was a privilege which could not be frustrated or defeated by 
considerations of convenience or expense.* This Section 6 was held constitu- 
tional when attacked as an unreasonable burden on interstate commerce.® 


1 § 56, Title 45 U.S.C. “Under this chapter an action may be brought in a district court of the 
United States, In the district of the residence of the defendant, or in which the cause of action 
arose, or in which the defendant shall be doing business at the time of commencing such 


action... 
2 Title 28, U.S.C., § 1404(a) “for the convenience of parties and witnesses, in the interest of 
ustice, a district court may transfer any civil action to any other district or division where 
a Ry nays been — (Effective September 1, 1948.) 
4 Baltimore & Ohio R. Co. v. Kepner, 314 U.S. 44, 62 S.Ct. 6, 86 L. Ed. 28, 136 A.L.R. 122 (1941); 
Miles v. Illinois Central R. Co., 315 U.S. 698, 62 $.Ct. 827, 86 L. Ed. 1129,'146 A.L-R. 1104 (1942). 
5 Chesapeake & Ohio R. Co. v. Vigor, 90 F. 2d 7 (1937). Poe 
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However, this court reasoned that the new § 1404 (a) does not take 
away any venue rights granted by the general venue statute or any special 
venue statute. The litigant may still institute his action in any district avail- 
able to him prior to the enactment of the new Judicial Code. The limitation 
found is in the right of the court to apply to actions under the Federal Employ- 
ers’ Liability Act the same rules in regard to a change of venue as to any 
other civil action. It does not necessarily follow that every action brought 
under the Federal Employers’ Liability Act will be transferred. The burden 
rests upon the defendant to establish the right of transfer to some other dis- 
trict. The defendant must show to the satisfaction of the court that the trans- 
fer is necessary for the convenience of the parties and witnesses, and further, 
that it is in the interest of justice to do so before the court can exercise its dis- 
cretion to transfer on the grounds of forum non conveniens.® 


The court, in considering the legislative intent, pointed out that § 1404 
(a) is clear, direct, and unambiguous and by the language used embraces within 
its scope all civil actions. If Congress had intended any exception to this sec- 
tion, it presumably would have noted such exception. Further evidence of the 
legislative intent is found from a reading of the Reviser’s Notes on this par- 
ticular section.’ Subsequent cases have also considered the legislative intent 
and given additional reasons why they determine the legislative intent to include 
cases brought under the Federal Employers’ Liability Act within the purview 
of § 1404 (a) of the New Code. In the case of Scott v. New York Central R. 
Co.° the court stated: 


“Cases arising under the Federal Employers’ Liability Act, § 56, Title 45 U.S.C.A., 
‘may be brought in a district court of the United States, in the district of the resi- 
dence of the defendant, or in which the cause of action arose, or in which the 
defendant shall be doing business at the time of commencing such action.’ Section 
1391 of Title 28 U.S.C. does not purport to change the provision of § 56, Title 45 
USS.C.A., above quoted, since subsection (b) of said section 1391 contains no 
limitation ‘except as otherwise provided by law.’ Chapter 89 of the new code 
provides for the removal of cases from State courts. Section 1441 (a) of that 
chapter says that ‘except as otherwise expressly provided by Act of Congress, any 
civil action brought in a State court of which the district courts of the United 
States have original jurisdiction may be removed.’ Section 1445 of the same 
chapter (89) expressly exempts Federal Employers’ Liability Act cases and pro- 
vides that ‘A civil action in any State court against a railroad or its receivers or 
trustees, arising under sections 51-60 of Title 45, may not be removed to any 
district court of the United States,’ making this section (1445) of said Chapter 89 
consistent with § 56, Title 45 U.S.C.A., § 6 of the Federal Employers’ Liability 
Act, which states that ‘no case arising under this chapter shall be removed to any 
court of the United States.’ 45 U.S.C.A. § 56. In the instances referred to may 
be seen the clear intent of Congress to exclude Federal Employers’ Liability Act 
cases from the general venue provisions of § 1391 of Title 28 U.S.C.A. and the 
express exclusion of such cases from the general removal provisions of the new 
act. It follows that by its omission of any reference to Federal Employers’ Lia- 
bility Act cases in § 1404 (a) Congress intended that section to apply to ‘any civil 
action,’ including an action brought under the Federal Employers’ Liability Act.” 


Title 28 U.S.C., § 1404(a), Revisor’s Notes. 
F, Supp. 815 (1948). 
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In the case of Nunn v. Chicago, Milwaukee, St. Paul & Pacific R. Co.,° 
the court discusses the Jenning’s Bill,?° which would have specifically limited 
venue under the Federal Employers’ Liability Act, and states that the reason 
the Jenning’s Bill was not enacted seems immaterial, but that it was entirely 
possible that Congress felt such a law was unnecessary for the very reason 
that such change as was deemed desirable would follow from § 1404 (a) of 
the New Code. In Pascarella v. New York Central R. Co.," the one contra 
decision, the court reasoned that the intent of Congress as evidenced by the 
failure of Congress to enact the Jenning’s Bill was not to limit the venue of 
actions brought under the Federal Employers’ Liability Act. The court further 
pointed out in that case that the granting of venue rights under § 6 of the 
Federal Employers’ Liability Act was a meaningful and purposeful exercise 
of legislative prerogative by Congress, and should be taken away only by an 
equally specific discharge of its legislative function. In the case of Richer v. 
Chicago, Rock Island & Pacific R. Co.’ the decision was based on the Hayes 
case. Chaffin v. Chesapeake & Ohio R. Co." relies upon § 1404 (a) of the 
New Code without elaboration. In the case of Brainard v. Atchison, Topeka, 
& Santa Fe R. Co.** the court refused to dismiss upon the grounds of forum 
non conveniens but the basis for the ruling was the failure of the defendant 
to make a timely motion. 

In view of these decisions the ultimate result may well be to increase the 
number of cases litigated in state courts under the Federal Employers’ Lia- 
bility Act. Section 56, Title 45, U.S.C. provides for concurrent jurisdiction in 
federal and state courts."* In the case of Miles v. Illinois Central R. Co.*® the 
court stated: “By virtue of the Constitution, the courts of the several states 
must remain open to such litigants on the same basis that they are open to 
litigants with causes of action springing from a different source. This is so 
because the Federal Constitution makes the laws of the United States the 
supreme law of the land, binding on every citizen and every court enforceable 
wherever jurisdiction is adequate for the purpose.” The concurrent jurisdic- 
tion was not changed by the New Code. There is no indication that the doc- 
trine of forum non conveniens, § 1404 (a), in any way applies to actions 
brought in the state courts. Thus it would seem that this undesirable feature 
of the special venue privilege under the Federal Employers’ Liability Act has 
not been eliminated by the enactment of the New Code. 


urisdiction of the courts of the United States under this 
hat of the courts of the several States, and no case nine | 
under this chapter and Drought in any State court of competent jurisdiction shall be remove 
to any court of the United States.” 
16 315 U‘S. 698, 62 S.Ct. 827, 86 L. Ed. 1129, 146 A.L.R. 1104 (1942). 
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CASE NOTES 


TAXATION — FEDERAL ESTATE TAX — EFFECT OF REVERTER BY OPERATION 
OF LAW IN INTER VIVOS TRANSFER 


In 1920, when decedent was 47 years old and had three children whose ages were 
25, 15, and 13, he transferred securities to himself and another as co-trustees, income 
payable to his three children equally during his life, upon his death corpus to. be 
divided between his three children; if a child predeceased him leaving issue, its share 
was to go to such issue, if no issue, its share was to go to the remaining children or 
their issue. No a was made for distribution of the corpus had decedent sur- 
vived all his children and grandchildren. At decedent's death, twenty years later, his 
three children were still living and there were three grandchildren. Held, three judges 
dissenting, that under Illinois law! the corpus would have reverted to the decedent 
had he survived his children and grandchildren and such contingent reversionary 
interest rendered the entire corpus includible in the decedent's gross estate for federal 
estate tax purposes. Speigel’s Estate v. Commissioner of Internal Revenue, — US. 
—, 69 S.Ct. 301, 93 L.Ed. 327 (1949). 


An effective estate tax system must necessarily encompass inter vivos transfers 
which operate as testamentary dispositions. To this end, the federal estate tax statutes 
have always included inter vivos transfers intended “to take effect in possession or 
enjoyment at or after death.”? Early it was deemed necessary that the transferor retain 
“something” at the time of the émter vivos transfer which would pass upon his death 
to bring the transfer within the scope of the above clause. It was suggested that this 
“something” was possession, enjoyment or control. Soon, however, the element of 
enjoyment was partly removed from this concept when it was held that the reservation 
of income for life by the transferor did not render the corpus includible in his gross 
estate since no legal interest passed upon his death.5 Where a contingent remainder- 
man’s interest became absolutely vested upon the death of the transferor, a taxable 
“transfer” of a reserved “‘interest’” was held to have occurred.* Yet the extinguishment 
by the transferor’s death of the possibility that a vested remainder might be divested 
was held not to constitute a “transfer” of a reserved “interest.”7 This unrealistic 
distinction was abandoned when it was held in Helvering v. Hallock® that the con- 
trolling factor is the effect of the transferor’s death upon his plan of disposition,® i.e., 
whether the transferor expressly retained until his death such an interest in the property 
transferred as made it uncertain whether the transferee would ever possess or enjoy 
the property. The existence of such an interest in the transferor rendered the entire 
corpus taxable,1° regardless of how remote or uncertain it might be.11 The courts 
reacted in a variety of ways when asked to apply the Hallock doctrine to contingent 
reversionaty interests arising by operation of law:'? it was treated as applying only to 
express reservations ;18 it was held inapplicable where the possibility that the trans- 
1 The court a ge age | the Court of Appeals holding that under Illinois law the corpus would 

have reverted to decedent had he outlived all beneficiaries, following its general policy of 


leaving undisturbed the Court of Appeals Hg ad on an open ee of state law, citing 
Helvering v. Stuart, 317 U.S. 154, 63 S.Ct. 140, 87 L. Ed. 154 (1942). 

2 This provision has appeared in identical form in the first federal estate tax, Revenue Act o 
1916, Sec. 202(b), and all subsequent statutes. It presently is incorporated in INT. REV. 
CODE, Sec. 811(¢), (1948). 

i ecke v. Northern Trust Co., 278 U.S. 339, 49 S.Ct. 123, 73 L. Ed. 410 (1929). 


5 May v. Heiner, 281 U.S. 238, 50 S.Ct. 286 74 L. Ed. 826, 67 A.L.R. 1244 (1930). 
v. United States, 283 U.S. 231, 51 S.Ct. 398, 75 L. Ed. 996 (1931). 
7 Helvering v. St. Louis Union Trust Co., 296 U.S. 39, 56 S.Ct. 74, L. Ed. 29, 100 A.L.R. 1239 
; Becker v. St. Louis Union Trust Co., 296 U.S. 48, 56 S.Ct. 78, 80 L. Ed. 35 (1935). 
% 4 Ct. 84 L. Ed. 604, 125 A.L.R. 1368 (1940). 
9 Paul, Federal Estate and Gift Taxation, 1946 Supp. p. 196, Sec. 7.23. 
10 iw ym hia Trust Co. v. Rothensies, 324 U.S. 108, 65 S.Ct. 508, 89 L. Ed. 783, 159 
v. Estate of Field, 324 U.S. 113, 65 S.Ct. 511, 89 L. Ed. 786, 159 A.L.R. 230 (1945). 
displayed a generai reluctance to apply the Hallock doctrine in all such cases 
a policy seemed wholly inconsistent with the policy ¢ May v. Heiner, note 5, 
he transferor. 
H S. Downe, 2 T.C. 967 (1943); Estate of Les iofheimer, 2 T.C. 773 (1943); 
gate. — es Delany, 1 T.C. Lathrop Ballard, 47 B.T.A. 
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feror would survive all beneficiaries was deemed so remote as to be infinitesimal ;!4 
it was refused application upon the ground that the ultimate test was the transferor’s 
actual, subjectively determined intention;!5 and it was held applicable regardless of 
remoteness or motive.1¢ 
In the Spiegel case,17 the Supreme Court resolved these diverse views in favor of 
strict application of the Hallock doctrine. The court held that the taxability of the trust 
corpus depends “‘on the nature and operative effect of the trust transfer” and not upon 
the motives of the transferor.18 The transferor ‘‘must be left with no present legal title 
in the property” and the transfer must be unaffected by whether the transferor lives or 
dies.1® Value of the reversionary interest is not a factor to be considered.” Justice Bur- 
ton, dissenting, would have held the tax inapplicable both on the basis that the possi- 
bility was so remote as to make the maxim de minimis non curat lex applicable,”1 and 
on the basis that Section 811(c) requires a subjective determination of the transferor’s 
intent at the time of the inter vivos transfer.22 Justice Frankfurter dissented on the 
ground that the case did not properly fall within the scope of the Hallock doctrine, 
arguing that in the Hallock case the transferor’s death was the operative fact which 
established final dominion as between the transferor and the transferee according to the 
terms of the instrument, while in the Spiegel case the transferor’s death did not deter- 
mine contingencies from which he could benefit, rather, his death merely definitely closed 
the class of beneficiaries. The case resolves with some certainty a question which has 
fostered confusion and, in that, it will be looked upon with relief by the bar.*4 
LEONARD W. PIPKIN, JR. 
MELVIN R. QUINLAN 
14 Estate of Henry S. Downe, note 13, supra; Estate of Lester Hofheimer, note 13, supra; Estate 
of Charles Delany, note 13, ener: Ee te of Edward Lathrop Ballard, note 13, supra; Estate 


Goodyear, 2 T (1948); Estate of Bertha Low, 2 T.C, 1114 (1943); Fifth 
- _ Bank v. Nunan, 53 F Su . 753 (1945); Commissioner v. Hall, 153 F. 2d 172 (1946). 
4 issioner, J. '. 
16 v. Graham, 158 F. 2d 516 (1946); Commissioner v. Bayne’s Estate, 155 F. 2d 475, 167 
A.L. - ae ‘<Galiene RA * waemnenrcoeanine 152 F. 2d 81 (1945). Commissioner v. Bank of 
a, ; ; 
17 Decided at the same time, and in connection with, Commissioner v. Church's Estate, — U.S. 
Ss. i . Ed. 310 (1949). After the orfginal argument of these cases in October, 
1947, the Court asked for reargument on nine fundamental issues relating to the taxation 
of inter vivos transfers intended to take effect in possession or enjoyment at or after death. 
For example, the Court put in issue the validity of the Reinecke case, note 3, supra, and 
v. Heiner, note 5, supra, which required the retention of a le ai “string” upon the 
roperty until death. May v. Heiner was expressly overruled by the Church case to abolish 
e inconsistency mentioned in note 12, supra. 
18 Splegel's Estate v. Commissioner, — U.S. —, 69 S.Ct. 301, 303, 93 L. Ed. 327, 331 (1949). 
20 69 S.Ct. 301, 304, 93 L. Ed. 327, 331. 
21 See Justice Burton’s “Fourth Proposal,” 69 S.Ct. 301, 313, 938 L. Ed. 327, 363. 
<4 aoe Justice Burton's “Fifth Pro) 1,” 69 S.Ct. 301, 314, 93 L. Ed. 327, 364. 


S.Ct. 337, , . Ed. 327 ‘ 
24 Vance N. Kirby, Transfers Intended to Take Effect at or After Death Under the Estate Tax, 
Procestings of New York University Seventh Annual Institute on Federal Taxation, (1949) 























ge a SLANDER — TESTAMENTARY LIBEL — LIABILITY OF TESTATOR’S 

Plaintiff sued for damages for alleged libelous matter concerning him contained in 
the will of defendants’ testatrix. The action was against the defendants in their capacity 
as executors, the theory being that the probate of the will constituted a publication of the 
alleged libel. The trial court sustained a demurrer to the complaint. On appeal it was 
rd “7 the judgment be affirmed. Carver v. Morrow, 213 S.C. 199, 48 S.E. 2d. 814 

8). 

The few American cases which have considered the question are now evenly divided 
as to whether testamentary libel is actionable. Since writing the defamatory matter into 
the will occurs before the testator’s death, an earlier decision reasons, as does the present 
case, that the common law non survival rule (actio aac! moritur cum persona) 
applies.1 Courts which do not allow a recovery, hold that since there was no publication 
of the defamation during the lifetime of the testator, there is no basis whatsoever for 


1 Citizens’ and Southern Natl. Bank v. Hendricks, 176 Ga. 692, 168 S.E. 313, 87 A.L.R. 230 (1933). 
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holding his estate liable for the publication made by probating the will after his death, 
unless it be considered that the executor is the agent of the testator for the purpose of 
consummating the tort. These courts hold that the personal representative is not his 
representative for that purpose. 

The courts which permit an action for testamentary libel take the position that the 
maxim “actio personalis moritur cum persona’’ does not touch this type of case.? To say 
that an action dies with the person, implies that the cause of action existed in the life- 
time of the person. Here, however, the right of action asserted has no existence during 
the lifetime of the deceased. It does not accrue until the publication of the libel by the 
probate of the will. The courts in these cases consider the libel to be a deliberate attempt 
to inflict a lasting injury by means of the public record, and consider the executor to be 
acting as the agent of the testator in making the publication in accordance with the 
authority given by the testator. 

One court has denied recovery for testamentary libel on the ground that a will, 
being the foundation of a judicial proceeding is privileged. However, a will would seem 
to have no more claim to such a privilege than a deed to land or a contract. 

All the courts are in accord in holding that there is no liability upon the executor of 
the will as an individual, for he is bound to deliver the will into the court of probate. 

LLoypD H. HAaG 


2 Harris v. Nashville Trust Co., 128 Tenn. 573, 162 S.W. 584, 49 L.R.A.N.S. 897 (1914); Brown 
v. Mack, 185 Misc. 638, 56 N.Y.S. 2d 910 (1945); Gallagher's Estate, 10 Pa. Dist. R. 733 (1900). 
3 Nagle v. Nagle, 316 Pa. 507, 175 Atl. 487 (1934). 


CONSTITUTIONAL LAW — FREEDOM OF SPEECH — LOUDSPEAKER ORDI- 
NANCES 

Defendant, who was operating a sound truck on the streets of Trenton, New Jersey, 
was arrested and convicted of violating a city ordinance prohibiting the use on city 
streets of sound amplifying devices making loud and raucous noises. On appeal, the 
Supreme Court of the United States affirmed the decree of the New Jersey Supreme 
Court! which affirmed the conviction, holding, four justices dissenting, that the ordinance 
was a proper exercise of the yes power and was not so indefinite as to violate the due 
process clause of the federal constitution. Kovacs v. Cooper, US 69 
S.Ct. 448, 93 L.Ed. 379 (1949). 

In Saia v. New York? an ordinance which failed to prescribe standards to guide the 
exercise of discretion by a city official in the licensing of users of sound amplifying 
devices was held to be a deprivation of the right of free speech in violation of the 14th 
amendment to the federal constitution. It has been indicated that a proper ordinance 
should set out the time and place of permissible use and should prescribe with reasonable 
definiteness the permissible volume in terms of decibels. 

In the Kovacs case, the ordinance was an exercise of the authority to prevent dis- 
turbing noises granted to the city by a New Jersey statute. The validity of the Trenton 
ordinance then depended upon the definiteness of the standard prescribed — ‘‘loud and 
raucous” noises. This standard was held to be sufficiently definite, as conveying an 
accurate legal concept of what is forbidden. The dissenting justices contended that the 
ordinance is ambiguous, inconsistent, could be enforced as an absolute prohibition of 
sound amplifying devices, and clearly falls within the stigma of the Saia case. It thus 
—— that the strict standard suggested by the Saia case is not essential and that an 
ordinance which in general terms having an accepted legal connotation prescribes the 
limits of the use of sound amplifying devices is sufficient to escape the constitutional 
inhibitions which were fatal in the Saia case. 





ALBERT M. Ross 


1 135 N.J.L. 64, 50 A. 2d 451 (1946); appealed, 135 N.J.L. 584, 52 A 2d 806 (1947). 
2 334 U.S. 558, 68 S. Ct. 1148, 92 L. . 1574 (1948). Noted in 24 N.Y.U.L.Q. Rev. 232 (1949). 
3 Saia v. New York, op. cit. See also, Lovell v. Griffin, 303 U.S. 58 S. Ct. 666, Ed. 94! 


. Ct. 82 L. Ed. 
(1938); Cantwell v. Connecticut, 310 U. S. 296, 60 S. Ct. 900, 84 L. Ed. 1213, 128 A.L.R. 1352 
(1940); Hague v. C.1.0., 307 U.S. 496, 59 S. Ct. 954, 83 L. Ed. 1423 (1939). 
N.J. Statutes Anno., Title 40:48-1 (8), 

See Winters v. New York, 333 U.S. , 68 S. Ct. 665, 92 L. Ed. 840 (1948). 
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EXECUTORS AND ADMINISTRATORS — ALLOWANCE AND PAYMENT OF CLAIMS 
— WAIVER OF SECURITY 

Petitioner owned promissory notes of deceased secured by two chattel mortgages on 
restaurant fixtures. While the estate of the deceased was being probated in the Probate 
Court, the petitioner instituted this proceeding in that court praying for the allowance of 
his claim in full on the promissory notes and for the subjecting of the chattels covered 
by the two mortgages to the payment of that amount. The Probate Court allowed his 
claim in full but refused to order the delivery of the mortgaged property over to peti- 
tioner for sale under the terms of the mortgages. By the petitioner's filing for the full 
amount of his claim, without first exhausting his security, and the allowance of this claim 
from which he did not appeal the petitioner waived his security. Petitioner appealed to 
the District Court from cation of the judgment except that allowing the claim in 
full. The District Court affirmed the judgment of the Probate Court. On appeal to the 
Supreme Court of Kansas, it was held, that the judgment be affirmed. Klein's Estate v. 
Anderson, 166 Kan. 334, 207 P.2d. 633 (1949). 

This decision is based on a section of the Probate Code of Kansas which section is 
as follows: 


“CLASSIFICATION AND PAYMENT OF DEMAND — Secured Demands — 
When a claimant holds any security for his demand, it may be allowed conditioned 
upon the claimant surrendering the security or upon the claimant exhausting the 
security; it shall be allowed for the full amount found to be due if the security has 
been surrendered, or for any remaining amount found to be due if the security has 
been exhausted.” (G.S. 1947 Supp. 59-1303; Bartlett’s Probate Practice, Section 
689). 


The Judicial Council note to this code provision implies that the intent of this section 
is to adopt the bankruptcy rule which provides that a secured creditor waives his security 
if he proves his debt against a bankrupt as an unsecured claim, and having made his 
election of remedies he may not subsequently recover against the specific property.1_ This 
election is evidenced in Klein v. Anderson in that the petitioner nape for the allow- 
ance of his claim in full prior to exhausting his security and did not appeal from the 
decision allowing the claim in full. Thus he waived any rights he had under the terms 
of the chattel mortgages.? There are two ways that the petitioner could have proceeded 
without the waiver of security resulting: (1) He could have prevented the waiver of his 
security and still could have placed a claim on file in order to prevent his being barred 
by the statute of Non-Claims? as to recovery of the deficiency if he had filed a claim for 
the amount due, and had deferred asking for its allowance until he had exhausted his 
security. The act of causing the claim to be allowed waives the security. (2) Dictum 
in another Kansas case® suggests that under these circumstances if the creditor desires to 
retain his lien he should proceed in the District Court and foreclose the lien and obtain a 
deficiency judgment and then file this judgment as a general claim against the executor or 
administrator of the estate of the deceased debtor and this will es demand legally 
exhibited from the time of the original service of the summons on the representative of 
the estate which would comply with the requirements of the Non-Claim statute.® 
DALE E. SAFFELS 


1 Morrison v. Rieman, 249 Fed. 97 (1917); In re O’Gara Coal Company, 12 F. 2d 426, 46 A.L.R. 
916 (928), See Annotation p. 922; Robinson v. Exchange National Bank of Tulsa, Oklahoma, 
2 Klein’s Eatate v. Anderson, 166 Kan. 334, 207 P. 2d 633 (1949). 
G.S. 1947 Supp. 59-2239; Bartlett’s Probate Practice, iz 22. 
In re Estate of Ha 159 Kan. 431, 155 P. 2d 425 (1945). 
Egnatic v. Wollard, 156 Kan. 843, 137 P. 2d 188 (1943). 
Note 3, supra. 


CRIMINAL LAW — APPEAL AND ERROR — FAILURE TO INSTRUCT JURY AS TO 
DEATH SENTENCE 

Defendant was convicted of murder in the first degree in the death of her husband. 

The jury did not determine, as prescribed by statute, whether the punishment should be 
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life imprisonment or death.1 Motion for a new trial was overruled and the defendant 
sentenced to life imprisonment. Defendant appealed, and although neither party raised 
the question on appeal, it appeared from the record that during the trial counsel stipu- 
lated with the approval of the court that the court would take the question of the death 
nalty from the jury; and that in the event of conviction of the defendant of murder in 
the first degree, the penalty should be life imprisonment. Held, one justice dissenting, 
that the case be reversed and remanded, the court stating that the failure of the trial 
judge to instruct the jury to determine the sentence was reversible error. Case remanded 
for a new trial. State v. Christensen, 166 Kan. 152, 199 P.2d, 479 (1948).? ; 


This particular situation has never before arisen in Kansas. Section 62-1602, G.S. 
1935, provides: “The granting of a new trial places the parties in the same position as 
if no trial had been had; the former verdict cannot be used or referred to either in evi- 
dence or argument.”’® It is well settled in Kansas that one convicted of a lesser offense 
may be retried for a greater offense when granted a new trial.4 The rule is otherwise in 
a great many jurisdictions in the absence of a statute.5 In the present case it is not a mat- 
ter of being tried for a greater offense. The defendant has already been found guilty 
of murder in the first degree. It is a matter of penalty. The court points out that here 
it was not the accused but the state that sought to waive the jury’s exclusive duty, under 
the statute, to determine the punishment. If the defendant had pleaded guilty, it would 
have been the duty of the court and not the jury to impose the sentence.” The state, with 
the consent of the court, could have entered a nolle prosequi before the trial ;° also the 
court could have set aside the verdict and awarded a new trial if it thought the verdict 
unjust.® If the defendant is charged with an offense, where by law there may be convic- 
tion of different degrees of such offense, it is the duty of the jury to specify the degree 
if it finds the defendant guilty. Failure to do so is error.!° It is reversible error for the 
court to take from the jury the decision as to the degree of the crime.11 Although in a 
case in which the court imposed a sentence when the jury failed to do so, after proper 


instructions, it has been held that it was irregular, but within the trial judge’s power and 
not void.12 

The interesting aspect of this case is that although the defendant received exactly 
what she sought, a new trial, she is in a much worse predicament. She may now, as a 
result of her own appeal, be sentenced to death.18 


ROBERT B. BAREFIELD 


1 GS. 1935, 1947 Supp. 21-403 reads as follows: “Every person convicted of murder in the first 
degree shall be punished by death or by confinement and hard labor in the penitentiary of 
tate of Kansas for life. If there is a jury trial, the jury shall determine which punish- 

ment shall be inflicted. If there is a plea of guilty, the court shall determine which punish- 


ment shall be inflicted, and in doing so shall hear evidence...” 
92 193533 where motion for bail was 


2 See also State v. Christensen, 165 n. 585, 
where application for writ 


le 1 4 
denied and Christensen v. State, 166 Kan. 671, 203 P. 2d 258 


of habeas corpus was denied. 
3 See also GS. 1935, 62-1601, providing that: “A new trial is a re-examination of the issue in 


the same court. 

4 State v. McCord, 8 Kan. 232, 12 Am. Rep. 469 (1871). In this case McCord was charged with 
murder in the first de . At the first trial he was found guilty of manslaughter. On his 
motion he was granted a_ new trial. On this trial he was convicted of murder in the second 

legree. The court refused to reverse the conviction. This decision was reaffirmed in State v. 
Hart, 33 Kan. 218, 6 P. 288 wt ii ;. State v. Miller, 35 Kan. 328, 10 P. 865 (1886); State v. 
Terreso, 56 Kan. 126, 42 P. (1895); State v. Morrison, 67 Kan. 144, 72 P. 554 (1903); and 
Brantley v. Georgie D17 US. 284, 30 S. Ct. 514, 54 L. Ed. 7 1910). 

5 Hearn v, State, 2 Ark. 360, 205 S.W. 24 477 (1947), and annotations in 59 A.L.R. 1160, and 

6 See Stroud. v. United States, 251 U.S. 15, 40 S. Ct. 50, 64 L. Ed. 103 (1919), holding that the 
fact that the jury mitigated the punishment to life imprisonment upon conviction on a 

the first degree, + - not preclude the jury '¢- ae the punish- 


. > 226 P. (1984), where a writ of habeas corpus was 
denied when the court imposed sentence after a plea of guilty, the statute stating that in 
such cases a iy must be smpepeted to pose sentence. 

8 State v. Rust, 31. Kan. 509, 3 P. 428 (1884); State v. Finch, 128 Kan. 665, 280 P. 910 (1929); 
nd Williams v. Cave, 138 Kan. 586, 27 P. 2d'272 (1933). 
Ison, 134 Kan. 740, 8 P. 2d 349 (1932). 
502. State v. O’Shea, 59 Kan. 593, 53 P. 876 (1898); State v. Heth, 60 Kan. 


% 1 . 
on v. State, 125 Ala. 40, 28 So. 78 (1900). 
Ex Parte Tanner, 219 Ala. 7, 121 So. 423 (1929), and Lowery v. Howard, 103 Ind. 440, 3 N.E. 


124 ( . 

13 See Alford v. State, 30 Ala. App. 590, 10 So. 2d 370; on appeal, 243 Ala. 404, 10 S. 2d 373 
(1942), where trial court ordered a new trial without an consent of the defendant when 
jury failed to fix sentence as required by statute. 
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Just Thinking. One cannot help but wonder, 
while visiting in many and different courts in 
states, east, south and west, why there is such 
a variation in judges, lawyers and court privi- 
leges and customs. One would naturally sup- 
pose there would be dignity, courtesy, attention, 
these three at least almost everywhere. But it is 
not so. We have a common heritage, our laws 
are somewhat similar, we recognize the learning 
of other courts and states but not the common 
practices found there. 


Looking In. Here is a court, any similarity to 
yours is purely coincidental, where the bailiff 
strikes his gavel, everybody stands; formality 
over, all sit down and light their cigarettes, 
including the judge, and business proceeds. 
Here’s another; no formality, but all business 
from the start. Then this one with strict for- 
mality, a judge who knows just where he is 
going all the time. This one with the judge 
taking a recess every few minutes and consult- 
ing in chambers with the lawyers to find out 
where he is going. Well, there is a great diver- 
sity in American courts: 


What and Why. Looking back, I see four 
things advocated for some time. Two of them 
became law at the last session of the legislature; 
two failed. Well, that is a fifty per cent record. 
The legislators secured what amounts to a living 
expense during their stay; while the judges are 
now in position where they can go from the 
district to the Supreme Court, provided, of 
course, the people or the governor approves, as 
the case may be. All this with the help of the 
voters. But a constitutional convention and 
retirement fund for judges remain unsolved 
problems. 

Narrow Reasoning. As to the convention, it 
seems smaller counties feared loss of member- 
ship in the legislature. What should govern, 
granting their contention? Should it be spread- 
ing acres or human beings? And why should 
not judges have retirement pay so that older 
judges can relieve themselves of the bench work 
and have a few years of comfort and relaxation? 
Was it the thought that with increased pay they 
should provide for their own retirement? Re- 


cently a number left the bench, which was 
largely responsible for increase in pay. Is that 
the only way we can have progress in legislation? 
One More. With this let us pass on. Taxes in 
many Kansas cities ate becoming unbearably 
high. Federal taxes have already reached the 
saturation point. With all this the legislature 
at the instigation of other interests, proceeded 
to spend more money than most people even 
dreamed could be spent. We are told that it 
will cost nothing because we already have the 
money. To a common citizen that seems like 
the old “boondogling” argument. How did the 
state get this money, anyway? Certainly it didn’t 
grow on the Statehouse trees. Might the sources 
from which it came have been relieved? It’s 
the old, old story. Many expected that when a 
fund accumulated it would be mighty easy to 
dip into the treasury and spend it. 

Saturation When? Some folk are beginning to 
wonder just when we are going to be fully 
supplied with commissions, semi-judicial bodies, 
etc. Perhaps there is a saturation point. It is 
doubtful if lawyers want to see all their law 
business transferred to such tribunals. If not, 
the lawyers, especially the young ones, will have 
to do something about it, and that right soon. 
Do You Know Her? Seems like there was a 
well-known countenance in a recent Case and 
Comment under the heading, “Counsel to the 
Counsellor.” What did this mean coming from 
a Legal Secretary? “She is deaf, dumb and 
blind to any shortcomings that he may have 
(the Boss) —his word alone is law and she 
requires no attention, no politeness, no explan- 
ation, and no material compensation, ONLY 
to be needed, openly, so that the world may 
see.” Perhaps she was talking about one of 
those new-fangled machine age contraptions 
which they are selling these days. 

Liquor. Met a good friend the other day, not 
a lawyer, but almost one, and he was really 
wild. He was wild before election, had little 
use for anyone who wasn’t in favor of repeal. 
BUT NOW. Well, a lot of folk told him not 
to be expecting any tax cuts because of liquor 
licenses, for it just didn’t work that way in 
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tax matters. Once a tax, always a tax. Once 
an increase in cost of government, never a 
decrease. Here's what he let out with: “I sure 
wish I had it to do over again. You'd never 
see me working for repeal.” Another dream 
faded into the realm of forever-never. Live and 
never learn. 

Coming Choosing Time. Met a young law 
student in Omaha who will be ready for work 
this summer. Wanted to know where to locate 
— big or little city. Well, he could have read 
the opinions of prominent Kansans in this 
paper. Go west? No. Go to the small county 
seat town. Grow up with the town, live happy 
and die poor. You will likely do that anyway, 
but you can live happy and let your heirs fend 
for themselves. 

The next splurge was once thrown away, but 
they are yelling for copy. 

DIVORCE. We have had some able discussion 
in recent issues of the Bar Journal. Perhaps 
little can be added. After hearing at least 4,000 
divorce cases as jurist and trying quite a num- 
ber as lawyer, one naturally develops some 
ideas. First we may set down a few thoughts 
as suggested truisms. Nations and peoples fail 
as a result of, or coincident with, lowering of 
moral standards. Faith in God or divine leader- 
ship helps maintain high morals. Kansas divorce 
laws are about the average when compared with 
other states. Kansas laws are not enforced. 
Moral standards of the country are declining. 
The number of broken homes is rapidly increas- 
ing. Crime among the young has increased pro- 
portionately. 

The Cause. Effect and cause are often hard to 
distinguish. Low morals cause broken homes. 
Broken homes cause low morals. What pro- 
portion of marriages today are by couples who 
expect: ONE, to own a home; TWO, to rear 
a family; THREE, to live together until death 
parts? Only those three things, devoutly adhered 
to, assure end of the divorce habit. One thing 
assures increase: Marriage with the thought that 
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if they don’t get along then the parties can get 
a divorce. After you have seen the same woman 
come three times for divorce from different 
husbands; others come three days after mar- 
riage, you just have to wonder. 


As Lawyers. The young lawyer and the older 
lawyer look on divorce cases as “easy money.” 
They are. If you never have to think of the 
little children, when there are any. A young 
lawyer will more quickly ruin his chances of 
ever being a real lawyer by catering to the 
divorce mill than in any other way. Such prac- 
tice requires less legal ability than any other, 
unless it is police court work. Who wants to 
spend a day on a real legal problem for a small 
fee when he can get $100 for 20 minutes work? 
No, the fees are not too high, but the cost is 
too great. But you say that isn’t an answer. 
No. It is a warning to the young lawyer. For- 
tunately some lawyers spend a great deal of 
time bringing about reconciliations. Unfortun- 
ately some see only the money; not the lowering 
standards; not the fatherless child; not the 
prisons opening; not the cost to society; not 
the discouraged husband or the beaten-down 
wife. 


Why? Who gave me a license to preach? 
Nobody. Will your sayings help? No. Many 
years ago, as a gesture, I declared a moritorium 
on divorces during the Christmas holidays. The 
idea spread to many courts, some of which 
claimed to be the originator. Did it do any 
good? No. It was just a warning. Some day, 
unless we wait too long, we will back-track just 
as godless Russia has been forced to do. 


The End. Just glanced at the morning paper 
and noted a scientist says that with atomic 
power the world has just one chance in 
20,000,000 of existing five years. Looks like 
Mother Eacth would have to get a good grip 
on that chance. But regardless of that, this is 
the end of this chat. Be seeing you at the 
Bar meeting. 
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How rapidly conditions change, three 
months ago the Bar could not get help 
enough to keep abreast of the work, now 
I find three grads walking the streets of 
Wichita looking for locations or offices in 
which to light. A friend of mine in Hutch- 
inson advertised for a secretary, had nine- 
teen applications for the job, it has not 
been too long ago when one advertised 
nineteen times and had one applicant. 


Don Shaffer of Hutchinson suffered an 
ailment recently while home alone, his 
wife being in California on a visit, he 
managed to get to a phone, was rushed to 
the hospital where they found a perforated 
ulcer. As this is written he is well on the 
way to recovery. 


Art Walker and W. L. Cunningham 
made history in Hutchinson late in Feb- 
ruaty trying a law suit with Roy Davis 
and Frank Hodges, the whole town was 
talking about it. Judge Hettinger lamented 
the fact he didn’t get to finish the case — 
it was finally settled. 


We have a trio of young fellows at the 
Kansas Bar, who, as far as I can find out, 
have lived as long and practiced constantly 
as any three brothers I know, I mean the 
Russell boys, Bill at La Crosse, Harvey at 
Topeka and the baby Frank at Hutchinson. 
The combined ages are 243 years. 

Rusty Cossman of Ashland was a Buf- 
falo, Okla., visitor March 2nd, he had a 





deal on with Murry Holcomb, a local 
attorney. 

Dick McDermott, formerly of Winfield, 
asked me to extend a “Hello” to all his 
friends in Kansas, Dick is a member of 
the firm of Williams, Boesche and McDer- 
mott of Tulsa, these three young fellows 
all came out of the army and started a 
firm that has gone to town in a big way. 

Max Hall of Anthony is the proud 
father of a son born January 21st at 
Wichita. I saw brother Martin at Harper, 
he is also very much pleased with the fact 
that he is an uncle. I guess one is to be 
congratulated on the success of the other. 

H. Wells Kilbourne is a newcomer to 
Anthony, he drifted out here after the war. 
Wells is a Yale graduate and a Boston 
University Law School man. He has taken 
up with Anthony in a big way. 

The Kingman boys go all out for Public 
good, Paul Wunsch is Legislating, S. S. 
Alexander is doing his bit at the Demo- 
cratic Convention in Topeka, Charlie Cal- 
kins lamented the fact he missed out on 
the Convention, he is one of Kansas’ oldest 
Democrats, am wondering how he has sur- 
vived all these years in a Republican 
stronghold. 

Ed Wilcox of Anthony is not doing too 
good from a health standpoint, he seems 
to be down part of the time. Donald 
Muir, as this is written, is vacationing in 
Phoenix, Ariz. Howard Wilcox is County 
Judge and had flown somewhere the day 
I was in Anthony, it was Washington's 
birthday, a holiday, and the Court House 
was closed. 

Hal Hyler, the new Judge of Labette 
County, has moved into his new quarters 
with new rugs, desks, books, etc., looks 
like he has a whole new set-up including 
himself. 





HASH 


Albert Poznick of Neodesha is getting 
away to a good start, says he likes the law 
business more and more each day. - 

Larry McSpadden at Fredonia is getting 
off to a good start as County Attorney, 
seems to take to it naturally. 

Rex Lafferty is still occupying the 
Stryker quarters at Fredonia and carrying 
on in a big way while Tom Hampton went 
to Erie to attend a Motion Day in Ora 
McClellan’s Court. I couldn’t find George 
Lindsey. 

At Chanute a new face appears in the 
Legal Roster, Bill and Ruth Gaugh have a 
new son born about February 18th, am not 
just sure about the date. Tom Evans was 
in Newton on account of the death of his 
brother, this I know was a blow to Tom 
and I am sure the Bar joins me in extend- 
ing sincerest regrets. 

John Sherman has, or will in a day or 
so, = an office for the general practice 
in ute. Charlie Henchall just opened 
his own office, I think this was reported 
in a previous column. Bob Allen has, to 
all appearances, recovered from his heart 
ailment, and is doing all he wants to do 
on short day rations. He seemed to be 
bothered with his new radio the day I 
saw him, Bob didn’t say so but I imagine 
the new son is now large enough to have 
had a hand in the matter. 

Burney Dunham is getting to a place 
where he would slow up a bit if he could, 
I think Burney considers his duty to the 

ublic should be cut some shorter from 
ere on Out. 

Guy Lamer at Iola just burned out com- 
pletely, didn’t even save the walls of the 

uilding, he is starting over again with all 
new equipment. Good luck to you Guy, 
sure sorry about your loss. 

R. S. Lukes, Sr., who for the past 18 
months has been with Louie Hannen of 
Burlington, is now in business for himself 
with a new office as of March 1st. 

One of the most remarkable characters 
in the law business in Kansas is my old 
friend Joe Ralston of Burlington. I have 
called on him for 35 years, while he is of 
course some older, or younger, I don’t 
know which, he goes to his office every 
day, looks after his clients and seems to be 
as active now as he ever was. He was born 
in 1864. They must have something in 
—_ that is conducive to the wel- 
fare of lawyers, look at Ray Pierson. 
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Alex Hotchkiss and Paul Wilson were 
both in Topeka the day I went looking for 
them, later I found Harry Coffman was in 
Kansas City, what does Lyndon do for a 
lawyer, seems to me it would be like the 
closing of a fire department that resided 
next door to a match factory. 

Oscar Perkins and Shelly Greybill were 
both in Topeka trying to induce the Legis- 
lature to help out on the Court House 
fight, I know Willard Mayberry was not 
along as I didn’t hear him, well anyhow, 
I hope both factions get what they want, 
as I see it, each would rid themselves of 
the other, — 

The Vances of Liberal were V. I. P. 
(very important people) around the Legis- 
lature, both seemed to be enjoying the 
Topeka environment, but to save me I 
can’t figure out what Dazzy has on his 
chest, where-in, the Misses does all the 
work. To rig a deal like that beats the 
junior partner arrangement. 

I have seen so many lawyers in Topeka 
during the present session, all with a new 
idea or a remedy or a reform, call the mis- 
sions what you will, but all there for a 
purpose. I wonder sometimes how the 
world got along without lawyers. 

There is a certain bang in the first signs 
of spring, the other day I drove through 
Parsons, on the Post Office lawn a robin 
was in full swing, on the same “Swing” 
Arch Foster came down the street full of 
business and a brand new light grey Hom- 
berg perched jauntily on his head, the 
faster he swung the faster the hat bobbed, 
I knew spring was here. 

I got a preview of the new Brotherhood 
Bidg., in Kansas City, Kan., going very 
rapidly toward completion and occupancy. 
There will be cafeterias, restaurants, air- 


cooled and electrically heated, sun decks 


where the “Secs” can get out at noon in 
their B.V.D.s and sun bathe, a lounge 
where the tired lawyers may rest at noon, 
a club affair for all tenants and if we have 
legal liquor in Kansas I expect some ar- 
rangements will be made in that direction. 
Life in the next 10 years in Kansas City, 
Kan. will be very interesting. 

John Blake has aamek a new firm in 
Kansas City, Kan., Blake, Fabian and 
Fabian, the two Fabian brothers have just 
_— the Bar, they are a couple of good 
ooking boys and should be heard from 
along the line. 





498 


Charley S. Hall is with Hoover and 
Schermerhorn at Junction City, I saw Char- 
lie for a minute recently while I sold Les 
Hoover a complete U. S. Supreme and 
Federal. 

Hart Workman is the newly appointed 
Attorney for the Welfare with offices at 
8th and Harrison in Topeka. 

Gale Moss of El Dorado had a very 
friendly suite at the Kansan Hotel in To- 

ka which was open to all visiting brother 
awyets who could not find a haven in 
Topeka, I used it several times to good 
advantage, thanks again Gale. 

Monty Downer is back in Kansas with 
a job in the Secretary of State office, he 
looked fit and proper and seemed glad to 
get back. 

Shed Janicke has finished remodeling 
his house and has moved in, all of which 
called for a house warming. I heard from 
some of the “Warmers” and I take it they 
really warmed it for the benefit of Win- 
field as well as the Janickes. 

M. A. Merton of Augusta died about 
the middle of March. The day I was in 
El Dorado every one had gone over to 
Augusta to the funeral. 

Bob Munroe has opened an office in 
Augusta, he is one of the last batch 
hatched and is just getting into the habit 
of going to the office. Ed Costello went to 
Marion, Roy Buckley stayed in Topeka 
with Stiger and Townsend. John Sherman 
went to Chanute and Norbert Dreiling to 
Hays. Bob Hill to Wichita, Ed Sondker 
stayed in Topeka, Ed Robrhan, I think, 
teamed up with his brother Rees Robrhan 
at Topeka, and last but not least Charlie 
Platt went out with his father at Junction 
City. Speaking of Junction City Bob 
Weary went to Kansas City to enter the 
Stinson, Mag firm. This is the Washburn 
Roster, I will check on Kansas University. 

Fred Moreau had an automobile acci- 
dent March 22, I guess one that took him 
to the hospital. Haven't heard the par- 
ticulars. I hope it was nothing serious 
although as this goes to press he is still 
laid up with a bad leg and knee. 

Lloyd Morris, District Judge for the 
past 20 years died early in April. As far 
as I oe eg never bese sick. He 
was a good Judge, a good fellow and a 
good friend. 

Fred Vieux of Augusta is getting into 
a new ground floor location in that city. 
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It will be 60 days or better, but as I get 
it Fred is going to join “the new ground 
floor office” boys. 

Harold Herrick of Winfield is putting 
up a new hundred thousand dollar house. 
I don’t think he knows it yet, neither has 
he gotten into it. 

John Stephans went down to Welling- 
ton with a new office and new fixtures. 
Looks like John is there to stay. 

Johnnie Frank of Wichita has been in 
the hospital for some sort of a major 
operation. He had a bad time of it while 
it lasted. 

Lloyd Roberts and Lyle Lommis have a 
newfangled heater and cooler all over the 
office. It looks like a business one would 
expect to see in a Rube Goldberg cartoon, 
but I guess it works. Anyhow, if it didn’t 
I imagine Lloyd, who knows about machin- 
ery, could fix it. 

Lew and Marj Hasty of Wichita drove 
to California to meet their daughter and 
son-in-law on their return from the Islands 
where they were stationed for a period in 
Uncle Sam's Navy. 

Bill Smith, the jovial Supreme Court 
Justice who knows all and sundry, has 
had quite a seige in the hospital with a 
gall bladder operation. I think he is out 
now and on the road to recovery. 

Clyde Coffman of Overbrook died about 
April 1. He spent a lot of time in and 
out of the Legislature. He is the father 
of Harry at Lyndon and Floyd of Ottawa. 

Orlin Weede has moved his office from 
downtown Kansas City to his home at 
5810 High Dr., Kansas City, Kansas. He 
has a fine library arranged on a Sun Porch, 
which makes a nice office. 

John Boyle of Arkansas City is building 
a large apartment house at Garden City, 
Kansas. He says he has several lawyers 
on his waiting list. He will learn about 
apartment houses after he gets through 
with government control and de-control 
and what-have-you under the housing ex- 
peditor. 

Bill Meek, son of my old friend, Jim 
Meek, who before his death practiced in 
Kansas City, Kansas, is going down to 
Baxter Springs to practice after he gradu- 
ates in June. 

Ed Thiel has opened an elaborate office 
at Colby. I have not seen the office, but 
have heard several people speak of the 
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arrangement — somethin 
offices. Good luck, Ed! 

R. B. Smith of Erie died about the 1st 
of March. 

Clayt Brenner of Olathe has retired 
from the practice. I think he is still livin, 
in Olathe, but has closed his office. Good 
luck, Clayt! 

Milt Sullivant has left Paola and taken 
a job with the County Attorney's office 
in Kansas City, Kansas. 

Bob Corbett and wife, who, I under- 
stand, is also a law graduate, have opened 
an office in Sabetha under the name of 
Corbett and Corbett. I have not seen them 
as this is written, but do know the office 


is oe. 
ayne Allphin has opened an office at 
704 Massachusetts Avenue in Lawrence. 
Looks like he wanted to stay close to the 
cage he learned in. Lawrence is a good 
right for a young lawyer. 

Sam Bartlett of Wichita has undergone 
a very serious operation in Kansas Ctiy. 
He is now out and doing much better, is 
at the office an hour or two each day. 

Joe Merinis of Great Bend underwent 
quite a trying experience at a hospital 
recently. Joe is now completely restored 
and to prove it is Mayor of Great Bend. 

Tom Seeds of Wichita has had a bout 
with the hospital; in fact he is still there 
as this is written. Tom thinks they have 
found his trouble, and he is doing much 
better. 

The Mid-Kansas Bar Association meets 
at Marysville April 30. This column will 
not be out prior thereto — Ill write about 
it in the next issue. 

Bernard Nordling has gone down to 
Hugoton to take part of the load off Alvin 
Kramer, who by stint of hard work and 
long hours has acquired so much in 18 
years in Southwest he himself can- 
not even attempt to keep up with his assets. 

Vern Light with son, Auburn, and the 
family drove to Fort Collins over Easter. 
I know they had a nice trip and a good 
time. I am sorry to have missed them. 

Charlie Vance and his wife were in 
Kansas City the day I was in Liberal. 
Herb Hobble did me a great service in 
finding me a place to sleep. Thanks 
again, Herb. 

Rex Neubauer was in Scott City trying 
a law suit on April 17, driving up from 
Liberal the day I got in. 


new in law 
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Bill Wood, a youngster coming out in 
June, is going in with Vance and Hobble 
of Liberal on graduation. 

Jack Bowker has opened up in Fredonia. 
This I think very recent. 

Lloyd Huitt has gone down to Cimarron 
to associate himself with the Mutual Hail 
Insurance Company. : 

Jerry Griffith of Hoisington and Tim 
Lindley of Cimarron are trying to outdo 
each other in the way of modern offices. 
Tim has a beautiful ground floor corner 
location with all the new contraptions, 
glass walls, paneling. Jerry has about the 
same layout only it is upstairs over his 
father-in-law’s insurance office. 


Dell Wesley left for Hot Springs, New 
Mexico, to fish for a couple of weeks the 
day I spent in Ulysses. I did see his part- 
ner and associate in crime, Herb Stubbs. 
We had a good visit, Herb and I. 

Howard Maxwell of Ulysses spent 
Easter with his mother in Kansas City, 
Kansas. I missed him, too. 

My old friend, Bob Field, worked for 
75 years, got a little money together, de- 
cided to spend his last years in Canyon 
City, Colorado. Sold his office to Ralph 
Fleagle, left Syracuse in August, just got 
into his new house, then died early in 
November. 

John Henry Lewis of Hoisington heard 
I was in the neighborhood. He hied him- 
self to Russell lee the day. 

Bill Hampton of Pratt was a Great Bend 
visitor April 21. I caught both Bill and 
Tuder together in Tuder’s office. They 
both promised very faithfully to see me at 
the Bar meet. This, mind you, was their 
own proposition. I am wondering just 
what to expect. Bob Blackburn has be- 
come quite an air enthusiast. I mean he 
flies considerably. 

Charlie Carroll of Great Bend says he 
doesn’t know what happens to all his 
money. It seems to leave the bank faster 
than he puts it in. Then at the end of 
the month the checks come home. He 
realizes two are checking. The boy is in 
school. 

Ben Jones of Lyons has broken all prece- 
dent; he and Mrs. Jones are touring the 
East to be gone about three weeks. Ben 
will have a lot to talk about when he 
gets home. 
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Art Hodgson was in Topeka the day I Gordon Danielson writes me from 
— in Lyons. Art has a state office in Ottawa for a set of Kansas Reports. I 
a Star. assume he has opened an office there. I 
Rupe Martin was also a Topeka visitor have not met him yet but will at the 

the day I spent in Lyons. first chance. 
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The Latchstring Is Always Out! 


You'll find a real welcome and genuine friendliness awaits you 
at the Jayhawk; Topeka’s newest and finest hotel. 


Shop and ——— * Complete Banquet and Ball 
© Garage and Theatre in Room Facilities — Roof 
connection en 


* 300 Modern attractive 
rooms 


° Air Conditioned Coffee 





® Convenient, Easy to find 
Location 





© Reasonable, moderate rates 





HOTEL JAYHAWK TOPEKA 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy’ 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


EARS imeniiiin 





Barney L. Allis, President Frank L. Ripple, Manager 











